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Section 4 and Section 95 Asylum Support
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Scope and purpose
This Key card is designed to bring together the key information from existing regulations, Contract terms or guidance, on this topic and act as an assistance tool to highlight and explain specific elements.
This document does not replace the need for providers to be aware and adhere to the underlying regulations, Contract terms or guidance.
Background
Section 95 of the Immigration and Asylum Act 1999 (IAA) enables the Home Office to provide housing and financial support to a person who has claimed asylum if they do not have accommodation and/or cannot afford to meet their essential living needs. 
The support will continue until determination of the asylum claim by the Home Office or Appeals Tribunal. If leave to remain is granted, the support will cease after 28 days to enable time for an application to be made to their local authority for housing and benefits.
Financial support is provided on a debit card (Aspen card) which can be used to make purchases in shops or cash withdrawals up to £45 per week per person in the household. 
Section 4 of the IAA enables the Home Office to provide housing and financial support to a person whose appeal rights have become exhausted when their claim for asylum is unsuccessful if they do not have accommodation and/or cannot afford to meet their essential living needs. 
Passporting
If a client receives financial support under either s.4 or s.95 of the IAA (formerly known as NASS support after the service provider, the National Asylum Support Service) they are automatically passported through both income and capital tests for controlled work immigration and asylum matters only.
See Reg 6 of The Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013.
Evidence requirements
Clients whose application for support is granted are notified by letter from the Home Office, a copy of which is required to support a Legal Aid application for Controlled Work (Legal Help or Controlled Legal Representation (CLR)) and must be retained on the file.
If the client has lost or mislaid the letter of Asylum Support, a request for a copy should be made to Migrant Help via email at CopySupportDecisions@migranthelpuk.org.
The letter of support must be no more than 6 months old.
Exceptionally, in lieu of written evidence, evidence of a telephone conversation with either the Home Office or Migrant Support confirming the type of passported support (s.4 or s.95) can support an application for Controlled Work where the client is in attendance during the telephone conversation and the unique reference number and name of the person spoken to is detailed on the telephone attendance note and retained on the client’s file. 
See Para 12. Evidence of Means - Lord Chancellor’s Guidance to determining Financial Eligibility for controlled Work. 
Clients who have applied for Asylum Support but have not yet received a decision, are not able to be passported as they are not yet in receipt of the relevant benefit. An assessment of the client’s means should be undertaken and evidenced on the relevant funding form, CW1 (Legal Help) or CW2 IMM (CLR). 
In these circumstances, it is likely that evidence would be in the form of payments under s.98 (IAA). S.98 support is temporary, emergency support for people seeking asylum who have applied and are waiting for s.95 support. It is often called “initial accommodation” and is usually in the form of full board at a Home Office hostel or hotel.
Legal Help and CLR
From 1 April 2023, the Legal Help Stage and the CLR Stage constitute 2 separate matters.
If more than 6 months has passed since the client signed the CW1 and provided s.4 or s.95 evidence, they will need to provide up to date evidence (dated within 6 months of signing the CW2IMM) that they are still in receipt of Asylum Support for their CLR application to be automatically passported as set out in the Lord Chancellor’s Guidance.
Proof their accommodation has not changed since they signed the CW1 will not in and of itself be sufficient to determine there has been no change to their means, so if the client is unable to obtain evidence of passported support within 6 months of the date they signed the CW2, a full means assessment will need to be undertaken, supported by evidence such as bank statements, mini statements of withdrawals which show the account balance (for example, where the client is withdrawing cash on their Aspen Card) or other evidence which supports their application on a non-passported basis. 
See Webinar on Legal Aid Learning Website: Nationality and Borders Act: Changes to the Immigration and Asylum Specification from 1 April 2023 
Rebuttal Work
The Nationality and Borders Act 2022 introduced 2 asylum systems for those who came directly into the UK (Group 1 claimants) without passing through a safe country and everyone else (Group 2 claimants). 
Group 2 claimants are granted a lesser type of leave to remain called temporary refuges permission. 
Group 2 claimants can rebut the Group 2 decision but have only 10 working days to do so. 
The work associated with the rebuttal is in scope and is claimed as a separate matter to any ongoing asylum or immigration claim. 
In these circumstances only, owing to the connected nature of this work with the ongoing asylum matter, as well as the tight timescales set out by the Home Office for response to the provisional Group 2 decision, clients may rely on the Asylum Support evidence provided with their CW1 for the ongoing asylum or immigration claim, as long as there has been no change in the client’s financial circumstances.
A copy of the evidence and CW1 must be placed on the file for the rebuttal matter. 
If there has been a change in the client’s financial circumstances, then an assessment of means must be undertaken for both matters, the substantive claim and the rebuttal. 
See 2024 Para 8.27 Contract Specification
See Webinar on Legal Aid Learning Website: Nationality and Borders Act: Changes to the Immigration and Asylum Specification from 1 April 2023
See Nationality and Borders Act Q&A document on Legal Aid Learning Website:
The Differentiation Policy was paused by the government from 17 July 2023, which means individuals will no longer be grouped into Group 1 or Group 2, everyone will be placed into Group 1. The change will be applied retrospectively, so individuals previously placed into Group 2 post 28 June 2022, will now be notified by letter they have been afforded Group 1 status.

You may still claim for the work you have already carried out to advise and rebut the Group 2 decision, but once your client has received notice, they have been afforded Group 1 status, you must close and bill the file. 

Any advice provided to the client in connection with the change in status must be claimed under the original substantive matter as this would not be work associated with the rebuttal. 

Differentiation claims using the Matter Type 1 and Matter Type 2 code combination IAXL:IDIF claims should only be made between 29 June 2022 when the policy was introduced and 17 July 2023 when the Policy was paused.

See Home Office Statement: https://questions-statements.parliament.uk/written-statements/detail/2023-06-08/hlws824
Relevant guidance and legislation
Civil legal aid: means testing - GOV.UK (www.gov.uk)
Immigration and Asylum Act 1999 (legislation.gov.uk)
Guide to determining financial eligibility for controlled work (publishing.service.gov.uk)
Ministry of Justice: Recorded webinars: Civil: Changes to the Immigration and Asylum specification
Civil Immigration borders act QA .pdf (justice.gov.uk)
Microsoft Word - 8 2024 Immigration and Asylum Category Specific Rules.docx (publishing.service.gov.uk)
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