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Scope and purpose
This key card brings together important information from existing regulations, contract terms, or guidance. It is designed to help explain and highlight key points.
It does not replace the need for providers to know and adhere to the underlying regulations, contract terms, or guidance.
Background and general principles
After the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) came into effect, most immigration cases stopped being covered by legal aid. The idea was to focus support on people who need it most—mainly those applying for asylum.
Immigration matters were considered as a personal choice (like choosing to apply to stay longer in the UK), so they were not subject to public funding.
However, Schedule 1 of LASPO was amended (Schedule 1 Part 1 paragraph 31A) to assist separated children when applying for citizenship and non-asylum immigration applications and appeals.
For adults (18 and over) legal aid for non-asylum immigration cases remains out of scope and will not be funded. However, clients can receive support if they meet the criteria for exceptional case funding (ECF).
Some rare types of cases, including non-asylum cases, can also get legal aid, but only if they meet specific criteria to bring them into scope.
Exceptional case funding
ECF for work which is out of scope may be available. To qualify, the case must meet ECF criteria, the means test and merits regulations. ECF acts as a safety net to protect people whose case would otherwise be out of scope of legal aid from being left without redress for] potential, or actual, human rights breaches.  

Most ECF applications are for immigration cases based on human rights, such as people applying to stay in the UK to be with family (Article 8), family reunion cases, or people facing deportation after a criminal conviction.

Applications for ECF are usually submitted by providers under section 10 LASPO, but clients can also apply themselves, often with help from charities. Around 80% of applications are approved (Legal aid statistics England and Wales bulletin Apr to Jun 2024 - GOV.UK).

ECF has its own rule for backdating funding (Regulation 68 of the 2012 CLA Procedure Regulations). More details on backdating are in section 7 of the Provider Pack: ECF_Provider_Pack_September_2022_Amendments.pdf 
 
All forms of service from legal help to licensed work are available under ECF. These applications are handled by the exceptional and complex case team (ECCT). 

There are no delegated functions available. All applications must be made to the ECCT at each stage of a case (Para 8.12 2024 SCC).

The self-grant provisions do not apply to exceptional cases (see paragraph 8.121(c) of the 2024 SCC).

ECF Matters do not form part of a provider’s matter start allocation. 

When reporting a Legal Help or controlled legal representation (CLR) claim under ECF, you must include the ECF payment reference in the “ECF Reference” field in CWA.


Exemptions

Separated children

Since 25 October 2019, a change to LASPO means ‘separated children’ can now get legal aid for citizenship and non-asylum immigration applications and appeals which would ordinarily be out of scope The change enabled separated children to be eligible for immigration legal services in relation to their immigration applications for:
· Entry clearance, leave to enter, and leave to remain in the United Kingdom under the immigration rules. 

· Civil legal services in relation to separated children’s immigration applications for leave to remain where that application is made and determined outside the immigration rules (this would include applications for discretionary leave to remain, leave to remain on medical grounds, as well as exceptional circumstances or compassionate and compelling factors which may warrant a grant of leave outside the immigration rules).

· Relevant applications for entry clearance, leave to enter, or leave to remain made under the immigration rules by another person, including family members and extended family members, and granted either under the immigration rules or outside the immigration rules.

They continue to be subject to the statutory means and merits tests.

These cases are paid and reported as immigration hourly rates matters, using the relevant exemption code “CM001 – Separated Children” in the drop-down box in the “Exemption Criteria Satisfied” field in CWA (Para 8.101(n) 2024 SCC and section 15 – Table of Exemption Criteria in the Guidance for reporting Controlled Work).
Trafficking

Legal aid is available for potential victims of trafficking. However, there are limitations to the scope of this (Schedule 1, Para 32 of LASPO).

The national referral mechanism (NRM) is the framework used for identifying victims of human trafficking and ensuring they receive the appropriate protection and support. 
To be considered for support through the NRM, potential victims must first be referred to one of two competent authorities (CA):
· UK human trafficking centre (UKHTC), or
· UK visas and immigration (UKVI).
This initial referral—must be made by an authorised organisation, such as the police, UKVI, social services, or certain charities. These organisations are known as first responders.
Once the referral is made, trained experts at the competent authority will review the case and decide whether the person is a victim of trafficking.

There are several steps involved in this process: 

Stage 1 – 'Reasonable Grounds' (RG) - The threshold at the reasonable grounds stage for the case manager is “From the information available so far I believe but cannot prove conclusively” that the individual is a potential victim of trafficking. If affirmative, a recovery, and reflection period of 45 days will be granted. This allows the victim to begin to recover from their ordeal and to reflect on what they want to do next, for example, co-operate with police enquiries, return home etc. 

Stage 2 – Conclusive Decision (CD) - The threshold for a conclusive decision is that on the balance of probabilities “it is more likely than not” that the individual is a victim of human trafficking. 

Scope of legal aid:

Legal aid is usually out of scope for helping someone enter the NRM or for guiding them through the process to get an RG or CD decision. However, if the case is complex or the person’s situation is serious, a provider can apply for ECF to try to get support.

Procedural advice about the NRM, how it works and how a client is referred was to be introduced as part of Nationality and Borders Act 2022 (NABA) however the provisions of sections 66 and 67 that concerned the expansion of sections 9 and 10 of LASPO to provide add-on services have not commenced and therefore this advice may not be claimed.

Paragraph 32(1) of Part 1 of Schedule 1 of LASPO, confirms legal aid provided to victims of trafficking, in relation to an application for leave to enter, or to remain in, the UK, is within the scope. However, before legal aid is granted, it must be demonstrated that the trafficking exemptions are met.

Providers should not work on a case that needs the trafficking exemption until they have the right evidence.

To prove the exemption applies, they must keep a letter from the Home Office or SOCA that either:
· Confirms they accept there are reasonable grounds the client is a victim of trafficking, or
· Provides a conclusive determination the trafficking exemption is met.
If someone has either of these decisions (reasonable grounds or conclusive determination), the provider can give legal advice about whether it is necessary to make a formal application for a grant of leave (para 2 of the ‘Clarification of immigration funding in trafficking cases’).

These services will not fall outside LASPO if they "are also provided for the purpose of assisting the individual to obtain a conclusive grounds determination as a victim of trafficking” (para 3 of the ‘Clarification of immigration funding in trafficking cases’).

Also, the evidence the victim uses to explain why they should remain in the UK might help support their CG decision.

These cases are reported as immigration matters (Para 8.8(h) 2024 SCC) using the relevant exemption code by selecting “TR001 – Trafficking” in the drop-down box in the “Exemption Criteria Satisfied” field in CWA.

The determination for Controlled Work in relation to victims of trafficking must be made within 12 months of the date of the Conclusive Grounds determination or by the expiry of the leave to remain or immigration bail where there has been a Reasonable Grounds determination (in accordance with 23 (3A) of the Civil Legal Aid (Procedure) Regulations 2012).

Please refer to keycard 2:  IA-Key-card-2-NABA-Changes.docx and the Clarification of immigration funding in Trafficking cases
Less common cases
Victims of domestic abuse

Legal aid is available for victims of domestic abuse wanting to regularise their immigration status (Schedule 1, Para 28 of LASPO).

Funding under Paragraph 28 only extends to advice regarding an application for leave to enter or remain in the UK under Appendix Victim of Domestic Abuse to the immigration rules. 

A person can apply to settle in the UK if they were last given permission to stay as a partner (like a spouse or civil partner) and that relationship has permanently ended because of domestic abuse.
The applicant must be in the UK to apply, unless they were abandoned and left overseas.
Dependent children of victims of domestic abuse can also apply through this route.
There may also be alternative route under the “Appendix EU” rules for family members who are victims of domestic abuse.
The appendix sets out the requirements for the victim of domestic abuse route. The applicant must satisfy these for the matter to be within scope of para 28, part 1 of schedule 1 of LASPO.  Where an individual does not meet these requirements, advice will not be within the scope of legal aid.
These cases are reported as immigration matters using Matter Type 2 code IDOM and would be funded under the Standard Fee Scheme (Para 8.8(e)(f) 2024 SCC). There is no exemption code for these claims. 
Judicial review (JR)

Legal aid is available for JR of decisions made by public bodies, subject to exceptions and restrictions (Schedule 1, Para 19 of LASPO). 

Examples of when an asylum claimant may apply for JR include:

· An asylum claim which has been certified as “clearly unfounded”: The Home Office can ‘certify’ the asylum claim such that the claimant then does not have a right of appeal to a tribunal.

· Unlawful detention: There is a presumption in favour of liberty. The burden is on the Home Secretary to justify detention.

· Age assessments: Where an asylum seeker claims to be a child, but they have been assessed as an adult by local authority social workers.

· Inadequate / inappropriate / unsuitable support: Or lack of financial support or the Home Office are providing accommodation in a location which the claimant believes is not adequate or appropriate.

· Delays: By the Home Office in its decision making. 

· Imminent removal: “Fitness to fly.” These are often last-minute challenges to stop removal of applicants. 

Providers must apply for a certificate via CCMS as JR is funded under licensed work and cannot be carried out under controlled work (Para 8.70(b) 2024 SCC).
Controlled work immigration claim types
	Controlled Work Type
	Advice Type
	“Exemption Criteria Satisfied” Code
	Hourly Rates Cost limits (excl VAT)
	Matter Type 1
Reporting Codes

	Legal Help 
	Separated migrant children (HR only)
	CM001
	Profit costs: £500
Disbursements:  £400

	IMXL

	CLR 

	Separated migrant children (HR only)
	CM001
	Combined* £1,200


	IMXC

	Legal Help 
	Trafficking
(HR or SFS)
	TR001
	Profit costs: £500
Disbursements:  £400

	IMXL

	CLR
	Trafficking
(HR or SFS)
	TR001
	Combined* £1,200


	IMXC
IMCD

	[bookmark: _Hlk182568514]Legal Help 
	Victims of domestic abuse
(SFS)
	Not required
	Profit costs: £500
Disbursements: £400

	IMXL

(Matter Type 2 Code = IDOM)

	CLR
	Victims of domestic abuse
(HR or SFS)
	Not required
	Combined* £1,200


	IMXC
IMCD

(Matter Type 2 Code = IDOM)



*Includes profit costs, Counsel’s fees and disbursements
HR = Hourly rates. 
SFS = Standard fee scheme
Relevant guidance and legislation
Microsoft Word - 8 2024 Immigration and Asylum Category Specific Rules.docx (publishing.service.gov.uk)
Guidance for reporting Controlled Work and Controlled Work Matters (publishing.service.gov.uk)
https://www.gov.uk/legal-aid/funding-for-exceptional-cases
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