[image: ]OFFICIAL

OFFICIAL

OFFICIAL




Immigration and Asylum Key card 2

Nationality and Borders Act 2022:
2018 Standard Civil Contract Changes

	Version
	Issue date
	Last review date
	Owned by
	Reviewed by

	1.0
	01/07/2024
	01/07/2024
	Contract Management & Assurance (CMA)
	Contract Management & Assurance (CMA) & Service Development

	2.0
	09/03/2026
	06/03/2026
	Contract Management & Assurance (CMA)
	CMA


Scope and purpose
This key card is designed to bring together the key information from existing regulations, contract terms or guidance, on this topic and act as an assistance tool to highlight and explain specific elements.
This document does not replace the need for providers to be aware and adhere to the underlying regulations, Contract terms or guidance.
Summary of Changes
Following the implementation of the Nationality and Borders Act 2022 (NABA), the Immigration and Asylum Specification was amended to include the resultant fee changes which commenced on 1 April 2023, to include where additional matters may be opened in relation to the same ‘case’ or ‘asylum application / appeal’. Each may attract different remuneration, may have different requirements in terms of form completion / means assessment and coding when reporting a claim for costs. 
Below is a summary to assist with understanding the changes.
National Referral Mechanism (NRM)
Background
The NRM is a framework for identifying and referring potential victims of modern slavery and ensuring they receive the appropriate support.
The term modern slavery covers multiple forms of exploitation including human trafficking, slavery, servitude and forced/compulsory labour.
This is a complex area of law as victims may not be aware that they are being exploited in this way or may have consented to elements of their exploitation.
Scope
Procedural advice about the NRM, how it works and how a client is referred can be provided. Advice can also be given to the client about the impact entry into the NRM would affect their specific asylum case.
Identifying trafficking indicators or ongoing advice through the NRM process are not in scope.
The work is claimed as a bolt-on fee to an existing matter, only claimable for advice prior to the client entering the NRM.
The matter to which the bolt on fee is applied can have been opened at any time, but the NRM advice triggering the bolt-on fee must have been given from 1 April 2023.
Claiming
The provisions of NABA (s.66 & s.67) that concerned the expansion of s.9 &10 of LASPO to provide add-on services have not been commenced and therefore the £150 bolt-on fee for add-on services in relation to the NRM may not be claimed. 

Before this decision was made the LAA delivered training and guidance in relation to claiming this fee during March and since 1 April 2023 we were allowing the fee to be claimed if advice had been legitimately given to clients. 

However, these claims cannot now be paid under the Contract (and therefore cannot be claimed via Submit a Bulk Claim (SaBC) as they would be irregular payments given the legislative changes never took effect. 

Where you have legitimately carried out work in reliance on the LAA’s communications between 1 April 2023 and the date we communicated to you that such work is not claimable, (for most organisations this would have been early in August 2023) you may submit an application for an ex-gratia payment.  Full details of the procedure can be found at Complaints procedure - Legal Aid Agency - GOV.UK (www.gov.uk) 

You application should specify the reason for the claim and the amount being claimed and you should attach evidence of your advice (such as a dated attendance note or letter) to the email so that we can verify advice was given on or after 1 April 2023.  

When considering whether an ex-gratia payment is appropriate assessors will look for evidence of whether the requirements of the scheme had been met. This will include: 
·         The advice is given to the client on or after 1 April 2023, regardless of the case start date. 
·         The advice is documented (such as a dated attendance note or letter). 
· The bolt-on fee is claimed in addition to a Legal Help claim for an existing client, who is identified as having indicators of trafficking, with procedural and individual advice. The fee covers only the initial advice before the client has been referred into the NRM.  

See 2024 Contract Specification 8.36 & 8.59 - 8.63.
Priority Removal Notices (PRN)
Background
PRN’s could be issued to anyone living in the UK without immigration status. The Notice would require a response to the Home Office within a given deadline giving any new reasons and evidence in relation to their asylum application.

Scope
From 1 April 2023 you may claim up to 7 hours of non means tested advice to clients who seek advice following receipt of a PRN from the Home Office.
This work is in scope only up to the point where it is determined that the client has a substantive matter. As soon as this point is reached the PRN advice matter should be concluded and a Matter Start opened for the follow-on work for the substantive matter.
Claiming
Advice in relation to obligations under a PRN is a separate Matter Start to any associated Immigration or Asylum Matter. 
A CW1 form must be completed but the means testing sections can be left blank.
The disbursement limit for these matters is £400.The limit cannot be extended. If 7 hours is reached any further work must be considered under other forms of publicly funded work.
The advice, as well as any follow-on work, is claimed at hourly rates as a standalone Matter Start.
If it is determined that the client qualifies for another form of Immigration or Asylum Contract Work prior to or at the conclusion of the 7 hours, PRN advice work must cease, and a New Matter commenced accordingly, payable at hourly rates. 
Where follow on work is required which is out of scope necessitating an application for Exceptional Case Funding (ECF), the time taken to complete the ECF application can be included within the 7 hours of work. 
The PRN or a copy must be retained on the file to validate the claim.
The work is claimed using the code combination Fee Code IAXL and Matter Code combination IAXL:IPRN as a Completed Matter Claim in SaBC. 
See 2018 and 2024 Contract Specifications 8.31 & 8.59-8.63.
Group 2 Refugee Decisions: Known as Differentiation
Background
NABA introduced two groups of refugees for those granted refugee status following asylum applications made on or after 28 June 2022. Asylum seekers who met the relevant criteria were designated as Group 1 refugees and granted refugee permission to stay, normally lasting 5 years. Those who did not meet the relevant criteria, were designated as Group 2 refugees and granted temporary refugee permission to stay, normally lasting 30 months. 
Where an individual was designated a Group 2 refugee, they had the right to rebut this decision and the work required to deal with the rebuttal is in scope.
The criteria that must be met for a refugee to be designated in Group 1 is set out in Section 12(2) and 12(3) of the 2022 Act and requires that they have come to the UK directly from a country or territory where their life or freedom was threatened and that they have presented themselves to the authorities without delay. If the refugee has entered the UK unlawfully, they must further show good cause for their unlawful entry or presence.
On 17 July 2023, the Home Office paused the Differentiation Policy, which meant individuals will no longer be grouped into Group 1 or Group 2, everyone will be placed into Group 1. The change was applied retrospectively, so individuals previously placed into Group 2 post 28 June 2022, were notified by letter they had been afforded Group 1 status.

You may still claim for the work already carried out to advise and rebut the Group 2 decision, but once the client received notice, they had been afforded Group 1 status, you must close and bill the file. 

Any advice provided to the Client in connection with the change in status must be claimed under the original substantive matter as this would not be work associated with the rebuttal. 

See Home Office Statement:
https://questions-statements.parliament.uk/written-statements/detail/2023-06-08/hlws824 

Scope
From 1 July 2022 advice given to clients in relation to Differentiation is in scope. This includes advice on the preliminary Group 2 Refugee decision, rebuttal of that decision and advice on the outcome of the rebuttal, all of which will constitute a separate matter start from advice on the asylum application itself.
A Differentiation matter can only be opened once the client has been notified of a preliminary decision by the Home Office.
The Differentiation LH matter and the substantive asylum LH matter can both remain open concurrently.
Claiming
This work was claimed as a separate LH Matter Start and paid at hourly rates under the asylum cost limits of £800 for profit costs and £400 for disbursements. 
Rebuttal matters can be claimed between 29 June 2022 when the provisions became law and 17 July 2023 when the government announced they would be suspended, using Matter Type combination IAXL:IDIF.
Guidance with regards to the completion of a means test for the opening of a new matter start to rebut a provisional Group 2 Refugee decision
Where a client with an open asylum matter received notification from the Home Office of a provisional Group 2 Refugee decision, a separate new matter to deal with the work related to the rebuttal can be opened. However, in funding terms, this will fall under the same financial determination as the main file owing to the connected nature of this work with the ongoing asylum matter, as well as the timescales set out by the Home Office for response to the provisional Group 2 decision. A copy of the relevant CW1 form and copies of the means evidence should be retained on the rebuttal matter file and a note made of the UFN of the linked asylum claim. 
Change of circumstances since the original determination
If the client advised that a change in circumstances occurred since the original assessment which may affect their eligibility, apply the guidance in section 11 of the Lord Chancellor’s Guidance to determine if a reassessment is required on the open asylum matter. If a reassessment is not required, then you can also rely on the original assessment for the new matter start (to rebut the provisional Group 2 decision). If a further determination is required on the asylum matter, the result will also apply to the rebuttal matter.
The above guidance will also apply should a client be transferred from another provider, and they then receive the Home Office notification letter. 
New client with no ongoing asylum claim
If a new client, with no ongoing asylum claim, present themselves at the point that the rebuttal letter is received then a financial determination must be carried out, with the requisite evidence of means in line with the Lord Chancellor’s guidance. As is the case beyond these matters, should the client present themselves with an S.95 letter more than 6 months old, this can be used alongside more recent evidence of a payment received within the calculation period in order to complete the means test.  
Home Office information
For further detailed information this is the link to the Home Office guide to Differentiation:
Assessing credibility and refugee status post 28 June 2022 (publishing.service.gov.uk) 
See 2018 and 2024 Contract Specifications 8.27 & 8.101(q)

Controlled Legal Representation, (CLR) and associated Legal Help
[bookmark: _Hlk138668583]All CLR cases from 1 April 2023 are claimed under one of two new Standard Fee Scheme fees, replacing the Interim Online Appeals Hourly Rate. 
[bookmark: _Hlk138668632]The Standard Fees are:
2(d) – where there has been no substantive hearing
2(e) – where a substantive hearing has taken place

[bookmark: _Hlk138668680]The Escape Fee Threshold reduced from 3x the Standard Fee to 2x the Standard Fee. Submit a Bulk Claim (SaBC) has been automated to calculate the correct escape fee rate depending upon the grant date that has been entered (3x SF prior to 1 April, 2x SF from 1 April onwards.)

[bookmark: _Hlk138668411]CLR Stage and its associated Legal Help Stage constitute 2 separate matters where EITHER is granted on or after 1 April. The escape fee threshold is therefore calculated separately for each claim at 2x the Standard Fee so either claim could escape separately, or both could escape.

[bookmark: _Hlk138668540]CLR cases are claimed using one of 4 Matter Type1 Codes:

Asylum
IACE: no substantive hearing
IACF: substantive hearing

Immigration 
IMCE: no substantive hearing
IMCF: substantive hearing 

with the appropriate Matter Type 2 Code. 
Where reporting matters in SaBC, the Fee Codes for these claims will be the same as the Matter Type 1 code e.g. IACE would be both the Fee Code and the Matter Type 1 code for an asylum Standard Fee appeal which did not proceed to a substantive hearing.

The Associated Legal Help claim must be submitted as a Completed Claim using the Outcome Code IE and can be claimed as soon as this level of work has concluded, irrespective of whether the CLR work has concluded. 

For more detail on CLR and LH changes see Keycard 4

See Contract Specification Para’s 8.25, 8.32, 8.72, 8.86 and 8.94-8.100. 
Summary of new work types
	New in scope work
	How is it claimed?

	NRM 
	Between 1st April 2023 and the date we sent written confirmation that NRM advice work is not claimable applications may be submitted for an ex-gratia payment. Full details of the procedure can be found at Complaints procedure - Legal Aid Agency - GOV.UK (www.gov.uk) 


	PRN
	Hourly rates up to 7 hours. Claimed as a separate LH Matter Start using the Fee Code IAXL and matter type code combination IAXL:IPRN

	PRN (follow on work)
	Hourly rates as a separate Matter Start using the Fee Code and Matter Type 1 code IAXL and the most appropriate Matter Type 2 code. The profit cost limit is £800 for matters opened on or earlier than 21st December 2025 or £1,100 for matters opened on or after 22nd December 2025 and the disbursement limit is £400.

	Differentiation
	Between 29 June 2022 and 17 July 2023 - Hourly rates as a separate LH Matter Start using the matter type code combination IAXL:IDIF. The profit cost limit was £800, and the disbursement limit was £400.




Table of Additional New Matters
	
	Priority Removal Notice
	Substantive asylum matter (application stage)
	Differentiation Rebuttal matter (from 29th June 2022 – 17th July 2023)
	Substantive appeal matter
	Remitted appeal to the First Tier Tribunal

	New matter start
	Yes
	Yes
	Yes
	Yes
	Yes

	Form of service
	Legal Help
	Legal Help
	Legal Help
	CLR
	CLR

	CW form to be completed
	Yes – CW1
	Yes – CW1
	No, if substantive matter is already open and there has been no change in circumstances since that initial assessment.
Yes, if substantive matter has not already been opened or if circumstances have changed since that initial assessment
	Yes, CW2 Imm
	Yes, CW2 Imm

	Case Start date (which will form the UFN)
	Date this matter is opened
	Date this matter is opened
	Date this matter is opened
	Date this matter is opened
	Date this matter is opened

	New means assessment
	N/A non means tested
	Yes
	No, if substantive asylum matter is already open.

Yes, if substantive asylum matter has not already been opened
	Yes
	Yes

	Hourly rates/Standard fee
	Hourly Rates
	Standard fee, unless exception applies:
· UASC
· Opened as a result of DDAS
· Opened as a result of PRN matter
	Hourly Rates
	Standard fee, unless exception applies:
· UASC
· Opened as a result of DDAS
· Opened as a result of PRN matter
	Hourly Rates

	Cost limit
	Equal to 7 hours of advice
	£400 for Disbursements
£800 for Profit Costs, for hourly rates matters
	£800 for Profit Costs
£400 for Disbursements
	£600 for Disbursements
£1,600 total cost limit for hourly rates matters
	£1,600 total limit

	Fee Code
	IAXL
	IALB (SFS)
IAXL (if payable under hourly rates)
	N/A as matters should have already been claimed in CWA
	IACE (Stage 2D)
IACF (Stage 2E)
Or IAXC if payable under hourly rates
	IAXC

	Matter Type codes
	IAXL: IPRN
	IALB: IASY (SFS)
IAXL: IUAS (UASC)
IAXL: IASY (post DDAS or PRN matter)
	IAXL: IDIF
	IACE (Stage 2D)
IACF (Stage 2E)
	IAXC: IREM

	Outcome
	Where no Follow-on Work is required the outcome code IX should be used.
Where follow-on work is conducted the outcome code IF should be used.
	Any but where CLR is granted for the appeal, Outcome Code IE must be used
	Where the rebuttal is successful Outcome Code ‘IG’ should be recorded.
Where the Asylum Grouping is maintained Outcome Code ‘IH’ should be used
	Any
	Any





Relevant guidance and legislation
Guidance for reporting Controlled Work and Controlled Work Matters
2018_Standard_Civil_Contract_catergory_specific_rules_Immigration_and_Asylum__January_2024_.pdf (publishing.service.gov.uk)
20154 Standard Civil Contract
Nationality & Borders Act webinar and Q&A
National referral mechanism guidance: adult (England and Wales) - GOV.UK (www.gov.uk)
Nationality and Borders Act 2022 (legislation.gov.uk)
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