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Best practice exercise: Information for providers
The client is a 30-year-old man with severe learning disabilities, epilepsy, autism, sensory processing difficulties and mild cerebral palsy. He can display challenging and unpredictable behaviour that may result in property damage or injuries to carers.
He lives with his parents and is supported by a team of personal assistants funded through a local authority direct payment. However, the current funding does not meet his needs. His parents previously provided significant unpaid care but can no longer do so because of their own health issues.
The client needs overnight support and additional staffing to access the community safely. The local authority considers these to be health needs rather than social care needs. Although continuing healthcare assessments indicated possible eligibility, no formal decision has been made, preventing the client from accessing support or requesting a review.
The solicitors challenged the lack of a continuing healthcare decision with the Integrated Care Board (ICB), but the matter remains unresolved. They have asked the local authority to review the care package and provide a sustainable level of support, including overnight care, seizure-related backup support and professional assessment of his current needs.
The local authority acknowledged the request but stated they could not provide nighttime staff, citing the National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care and Section 22 of the Care Act 2014, which limits the care and support local authorities can provide: 
· ‘Section 22(1) states: 'A local authority may not meet needs under sections 18 to 20 by providing or arranging for the provision of a service or facility that is required to be provided under the National Health Service Act 2006 unless - (a) doing so would be merely incidental or ancillary to doing something else to meet needs under those sections, and (b) the service or facility in question would be of a nature that the local authority could be expected to provide.' 
The provider said the local authority acted unlawfully by refusing overnight care and had misunderstood the distinction between health and social care.
The provider submitted an emergency application for full representation, saying the support was urgently needed to protect the safety of the client, their family, and their paid carers. Advising it satisfied the following criteria:
(i) the services sought need to need to be provided before there would be time for the Director to make a determination in relation to a substantive application (i.e. non-emergency) for full representation in order for those services to be effective; [Judicial review proceedings must be brought promptly and work on an application for interim relief needs to commence immediately] and 
(ii) the very serious consequences of those services not being made available on an emergency basis, namely there will be a risk to the physical safety of the applicant or his or her family and his paid personal assistants. 
A formal letter before action was sent, giving the local authority 7 days to respond because of the risks involved. The letter explained that the overnight support being requested was social care, not healthcare, and that the client's parents were no longer able to provide this care. It also stated that the extra support needed to help the client access the community was clearly covered by the Care Act.
The local authority responded and continued to argue that Section 22 of the Care Act prevented it from providing the requested services. They gave no further justification.









LAA decision: 
This information helped the caseworkers decide to grant legal aid, as the provider clearly outlined the nature of the breach and provided relevant supporting information. 
· The scope limitation: Paper application. 
· The default cost limit: £2250 – The application did not contain any indication that a higher cost limit was required
Applicable regulations:
· Regulation 39: Standard criteria for determining legal representation

· 39 (a) Other potential sources of funding: there were no other sources of funding available.
· 39 (b) Unsuitable for a CFA: This matter is a judicial review matter and is therefore unsuitable for a CFA.
· 39 (c) No person other than the individual who could be reasonably expected to bring proceedings: Yes.
· 39 (d) Exhausted all reasonable alternatives to proceedings including any complaints system, ombudsman scheme or other form of alternative dispute resolution: it was not considered appropriate to utilise the complaints system due to the need for interim support, and because there was a legal dispute and the complaint system and Ombudsman cannot make findings of illegality.
· 39 (e) Need for representation in all the circumstances of the case: judicial reviews are complex proceedings and it would be difficult for our client to represent themselves given the nature and complexity of the issues.
· 39 (f) The claim will not be allocated to the small claims track: not applicable in judicial review cases.
 
· Regulation 53: Standard criteria for determinations for legal representation in relation to public law claims

· 53 (a) the act, omission or other matter appears to be susceptible to challenge: yes – as set out in the statement of case.
· 53 (b) there are no alternative proceedings before a court or tribunal which are available to challenge the act, omission or other matter, except where the Director considers that such proceedings would not be effective in providing the remedy that the individual requires: no alternative proceedings.

· Regulation 56: Criteria for determinations for full representation in relation to public law claims
 
· 56(2)(a): Letter of claim: letter of claim was sent.
· 56(2)(b) + regulation 8: proportionality test: this matter is of overwhelming importance to the client, and the benefit would justify the cost.		 
· 56(3) Prospects of Success: good 60-80%

Please note: Applications are assessed on a case-by-case basis, dependent on the information and evidence provided.
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