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	[bookmark: Summary1]What is the problem under consideration? Why is government action or intervention necessary?
During the twentieth century tribunals in England and Wales developed in an ad hoc way, in response to the policy needs of individual departments. Tribunals operating in devolved fields in Wales were not included in the reforms made by the Tribunals, Courts and Enforcement Act 2007. As a result their processes and procedures are inconsistent, and the system as a whole lacks coherence. The Wales Act 2017 created the office of President of Welsh Tribunals to supervise a list of devolved Welsh tribunals, but the list does not include the Valuation Tribunal for Wales or school admission and exclusion appeal panels in Wales. The Welsh Tribunals Unit, which administers some devolved Welsh tribunals, is formally a part of Welsh Government and lacks structural independence.



	[bookmark: Summary2]What are the policy objectives of the action or intervention and the intended effects?
· [bookmark: IAIOA2]A system of devolved Welsh tribunals (including onward appeals), which is coherent, simple to understand for tribunal users, and flexible enough to respond to the future needs of Welsh policy makers and the Senedd.
· A system for appointments and discipline of Welsh tribunal judges and members which is consistent, proportionate, and protects judicial independence.
· A flexible and uniform system for making tribunals’ procedural rules 
· A structure for tribunals administration which respects the principle of judicial independence.





	[bookmark: IAIOQ3][bookmark: Summary3][bookmark: IAIOA3]What policy options have been considered, including any alternatives to regulation? Please justify preferred option (further details in Evidence Base)
Option 0: Do nothing
Option 1: Enact a Tribunals Bill for Wales to replace the existing underlying legislation for each tribunal with a system of devolved tribunals for Wales based around a unified first-tier tribunal, with an appellate tribunal. The Valuation Tribunal for Wales would be brought within this system and the work of school exclusion panels would be transferred to the tribunal. 
Option 2: Gradual unification of tribunals. Similar to Option 1, but unification would take place in phases.
Option 3: Use primary legislation to standardise current arrangements for the existing devolved Welsh tribunals in relation to procedural rules, appointments and discipline without creating a unified first-tier tribunal. The Valuation Tribunal for Wales could be supervised by the President of Welsh Tribunals.
Option 1 is the preferred approach providing a future proofed proportionate solution.
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Summary: Analysis & Evidence	Policy Option 1
[bookmark: Text70]Description:  Enact a Tribunals Bill for Wales to replace the underlying existing legislation for each tribunal with a system of devolved tribunals for Wales based around a unified first-tier tribunal and Appeal Tribunal
FULL ECONOMIC ASSESSMENT
	[bookmark: Text55]Price Base Year  2019
	[bookmark: Text56]PV Base Year  2020
	Time Period Years      
	Net Benefit (Present Value (PV)) (£m)

	
	
	
	Low: -£1.39
	High: -£3.15
	Best Estimate: -£2.16



	COSTS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Cost 
(Present Value)

	Low 
	£0.006
	
	£0.17
	£1.45

	High 
	£0.02
	
	£0.41
	£3.39

	Best Estimate

	£0.007
	
	£0.28
	£2.30

	Description and scale of key monetised costs by ‘main affected groups’ 
Transitional costs: 1-2 days training for ETW members following incorporation of school exclusion appeals, £6,900 [best estimate]; On-going cost: New Appeal Tribunal, £4,900 in staffing cost; inclusion of the Valuation Tribunal for Wales within a unified system may attract a members’ fee – assumed to be the current average fee, Annual cost £77,600- central estimate- [Welsh Government]; Increased ETW staffing costs following inclusion of school exclusion & appeals from school admission panels, £193,200 [central estimate]

	Other key non-monetised costs by ‘main affected groups’ 
Transitional costs: The opportunity cost of 1-2 days for administrative staff working within the newly formed Unified system; Legislative drafting for proposed unified system likely to take 6 months; Guidance material and branding for unified system; replacement of Welsh Tribunals Unit by non-ministerial department.


	BENEFITS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Benefit 
(Present Value)

	Low 
	0
	0
	£0.01
	£0.06

	High 
	0
	
	£0.03
	£0.24

	Best Estimate

	0
	
	£0.02
	£0.14

	Description and scale of key monetised benefits by ‘main affected groups’ 
No transitional benefits identified
On-going benefits: Avoided costs of setting up new tribunals and/or arranging new appeal routes £4,904 [central estimate]; Annual time savings to local authorities in not having to administer school exclusion panels- £6,600 [central estimate]


	Other key non-monetised benefits by ‘main affected groups’ 
Efficiency [administrative] savings from housing all devolved tribunals in Wales under one umbrella [Unified system]; Judicial independence - role for senior judiciary in the running of the tribunal system; Enhanced certainty from a standardised approach to appointments, procedure, etc; Savings to LAs from the removal of expenses paid to school exclusion and admission appeal panel members.

	Key assumptions/sensitivities/risks	Discount rate (%)

	3.5

	Assumptions: Pension arrangements not factored into the proposed inclusion of the Valuation Tribunal for Wales within the unified system. 
Risk: Transfer of Valuation Tribunal for Wales attracts a pension premium.




BUSINESS ASSESSMENT (Option 1)
	Direct impact on business (Equivalent Annual) £m: 
	Score for Business Impact Target (qualifying provisions only) £m:

	[bookmark: Text67]Costs:      
	[bookmark: Text68]Benefits:      
	[bookmark: Text69]Net:      
	

	
	
	
	     



Summary: Analysis & Evidence	Policy Option 2
Description:  A phased approach towards the gradual unification of tribunals 
FULL ECONOMIC ASSESSMENT
	Price Base Year  2019
	PV Base Year  2020
	Time Period Years      
	Net Benefit (Present Value (PV)) (£m)

	
	
	
	Low: -£0.91
	High: -£1.69
	Best Estimate: -£1.25



	COSTS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Cost 
(Present Value)

	Low 
	£0.006
	
	£0.12
	£0.95

	High 
	£0.02
	
	£0.24
	£1.90

	Best Estimate

	£0.007
	
	£0.17
	£1.37

	Description and scale of key monetised costs by ‘main affected groups’ 
Transitional costs: 1-2 days training for ETW members following incorporation of school exclusion appeals, £6,900 [best estimate; On-going cost: Inclusion of the Valuation Tribunal for Wales may attract a members’ fee – assumed to be the current average fee, Annual cost £77,600 commences in year 6- central estimate- [Welsh Government]; Increased ETW staffing costs exclusion & appeals from school admission panels, £193,200 [central estimate] in year 4

	Other key non-monetised costs by ‘main affected groups’ 
Transitional costs: Opportunity cost incurred for 1-2 days for administrative staff working within the newly formed Unified system; Legislative drafting for proposed unified system likely to take 6 months; Guidance material and branding for unified system; replacement of WTU by non-ministerial department.



	BENEFITS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Benefit 
(Present Value)

	Low 
	0
	
	£0.007
	£0.05

	High 
	0
	
	£0.03
	£0.21

	Best Estimate

	0
	
	£0.02
	£0.12

	Description and scale of key monetised benefits by ‘main affected groups’ 
No transitional benefits identified
On-going benefits: Avoided costs of setting up new tribunals and/or arranging new appeal routes, £4,904 [central estimate]; Annual time savings to local authorities in not having to arrange for school exclusion panels- £6,600 from year 4 [central estimate]


	Other key non-monetised benefits by ‘main affected groups’ 
Efficiency [administrative] savings from housing all Welsh Tribunals under one umbrella [Unified system]; Judicial independence - role for senior judiciary in the running of the tribunal system; Enhanced certainty from a standardised approach to appointments, procedure, etc; Tribunals dealing with Welsh matters will be subject to a centralised supervisory oversight; Transfer of resources from LAs to Welsh government provides savings to LAs from the removal of expenses paid to independent appeal panel members.

	Key assumptions/sensitivities/risks	Discount rate (%)

	3.5

	Assumptions: Pension arrangements not factored into the proposed inclusion of the Valuation Tribunal for Wales within the Unified system; 
Risk: Valuation Tribunal for Wales attracts a pension premium




BUSINESS ASSESSMENT (Option 2)
	Direct impact on business (Equivalent Annual) £m: 
	Score for Business Impact Target (qualifying provisions only) £m:

	Costs:      
	Benefits:      
	Net:      
	

	
	
	
	     



Summary: Analysis & Evidence	Policy Option 3
Description:  Use primary legislation to standardise current arrangements for the existing devolved Welsh tribunals in relation to appointments and discipline without creating a unified first-tier tribunal
FULL ECONOMIC ASSESSMENT
	Price Base Year  2019
	PV Base Year  2020
	Time Period Years      
	Net Benefit (Present Value (PV)) (£m)

	
	
	
	Low: Optional
	High: Optional
	Best Estimate:      



	COSTS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Cost 
(Present Value)

	Low 
	Optional
	   
	Optional
	Optional

	High 
	Optional
	
	Optional
	Optional

	Best Estimate

	     
	
	     
	     

	Description and scale of key monetised costs by ‘main affected groups’ 


	Other key non-monetised costs by ‘main affected groups’ 
Transitional costs: Negligible training required for the administrative support within the WTU.
Some new guidance material to be drafted – but minimal; Legislative drafting required.

	BENEFITS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Benefit 
(Present Value)

	Low 
	Optional
	   
	Optional
	Optional

	High 
	Optional
	
	Optional
	Optional

	Best Estimate

	     
	
	     
	     

	Description and scale of key monetised benefits by ‘main affected groups’ 
No transitional benefits identified.

	Other key non-monetised benefits by ‘main affected groups’ 
On-going benefits: Consistent and standardised approach provides clarity and certainty across identified aspects.

	Key assumptions/sensitivities/risks	Discount rate (%)

	3.5

	




BUSINESS ASSESSMENT (Option 3)
	Direct impact on business (Equivalent Annual) £m: 
	Score for Business Impact Target (qualifying provisions only) £m:

	Costs:      
	Benefits:      
	Net:      
	

	
	
	
	     



Evidence Base
Introduction

Background
1. A tribunal is a body set up to settle disputes and to review public bodies’ decisions. But the rules and procedures for the devolved Welsh tribunals are complicated and inconsistent, and in some instances, unfit for purpose.
2. The rules and procedures governing Tribunals in Wales have developed piecemeal from a wide range of different legislation, resulting in gaps and inconsistencies in the legislation. Much of the legislation was developed outside the devolution process. Changes made by the Wales Act 2017 (which introduced the role of President of Welsh Tribunals) have not been reflected in the legislation which underpins those tribunals.
3. [bookmark: _Hlk37836133]The terms of reference for the project state that the project will consider matters relating to a new Tribunals Bill for Wales, designed to regulate the operation of a single system for tribunals in Wales. The review will cover issues including:
the scope of a tribunal system for Wales;
the roles of the President of Welsh Tribunals and the Welsh Tribunals Unit;
appointment and discipline of Tribunal judges and other members;
appointment of Presidents and Deputies;
the power to make and standardise procedural rules;
appeals processes;
complaints processes; and
protecting judicial independence.
Problem under consideration
Piecemeal development of tribunals
4. The rules and procedures governing devolved tribunals have developed piecemeal from a wide range of different pieces of legislation. Unlike the non-devolved tribunals which were reformed by the Tribunals Courts and Enforcement Act 2007, most of the devolved tribunals have not been significantly structurally reformed since their creation. Previous reviews of the tribunal system (including in 2010 by the Welsh Committee of the Administrative Justice and Tribunals Council and in 2014 by the Welsh Government) had some impact. They led to the creation of the Welsh Tribunals Unit (“WTU”), which provides administrative support to the Welsh tribunals defined by section 59(1) of the Wales Act 2017, and the role of President of Welsh Tribunals. 
5. The current holder of that office, Sir Wyn Williams, has noted that the ambit of his role is ambiguous in places. It is not clear, for example, that the President of Welsh Tribunals is entitled to sit as a judge in the tribunals. It is also unclear what role the President has in relation to complaints about the tribunals within his remit.
6. Some devolved tribunals which are not administered by the WTU are not listed in the Wales Act 2017 and so are not subject to the supervision of the President of Welsh Tribunals. The Valuation Tribunal for Wales is sponsored by the Welsh Government but governed by its own Governing Council, as well as a Chief Executive Office and a President. School exclusion and admission appeal panels are administered locally, usually by local authorities. 
Lack of structural independence
7. Concerns have been raised about the status of the WTU, which forms part of and is funded by the Welsh Government.[footnoteRef:2] The President of Welsh Tribunals has argued that it would benefit from greater structural independence.[footnoteRef:3] A similar recommendation has been made by the Commission on Justice in Wales, which reported in 2019.[footnoteRef:4] The WTU’s lack of independent status has caused problems in the past, in particular in relation to ascertaining and meeting its data protection obligations. Despite the need for the WTU and the President of Welsh Tribunals to work closely together to ensure the proper functioning of the tribunals, there is no formal relationship between the two.  [2:  	The budget for the WTU for the financial year 2020-2021 was £4,148,000.]  [3:  	President of Welsh Tribunals, First Annual Report (March 2019), p 9. See https://www.assembly.wales/laid%20documents/gen-ld12494/gen-ld12494-e.pdf; Second Annual Report (April 2020) https://business.senedd.wales/documents/s103181/CLA5-22-20%20Paper%202.pdf.]  [4:  	Commission on Justice in Wales, Justice in Wales for the people of Wales, p 284, recommendation 27 https://gov.wales/sites/default/files/publications/2019-10/Justice%20Commission%20ENG%20DIGITAL_2.pdf ] 

Inconsistent approach
8. There is a general problem with consistency across the tribunals administered by the WTU and under the supervision of the President of Welsh Tribunals. Appeal structures vary; appeals from some tribunals are to the High Court, while others are to the Upper Tribunal. There is no dedicated route of appeal from decisions of school admission and exclusion appeal panels, with applicants expected instead to complain to the Public Services Ombudsman for Wales or judicially review the decision. There are also significant variations in procedural rules between the tribunals, and in the powers to make those procedural rules. 
9. Appointments procedures are also inconsistent, with some tribunal members being appointed by the Welsh Ministers and others by the Lord Chancellor or Lord Chief Justice. The Judicial Conduct (Tribunals) Rules 2014 (which apply to UK tribunal members) do not apply to all members of devolved tribunals, and the arrangements for hearing of complaints are unclear. For example, the arrangements for hearing of complaints in relation to the Mental Health Review Tribunal for Wales [MHRTW] refer to complaints being determined by a “liaison judge”, who has not been appointed. 
10. These inconsistencies are more marked for the Valuation Tribunal for Wales and school exclusion and admission appeal panels. The President of the Valuation Tribunal for Wales, for example, is elected by its members rather than externally appointed. 
Policy Objectives
11. We recommend creating a unified first-tier tribunal for Wales, together with a unified appeal tribunal. The first-tier tribunal could then be subdivided into chambers by subject area, to preserve judicial and administrative expertise within existing tribunals. This would be simpler to understand for tribunal users. Chambers could be created, added to or consolidated by secondary legislation, creating a more flexible system capable of responding to the changing needs of the Wales.    
12. The legislation which underpins that system would include consistent rules for the appointment and discipline of tribunal judges, members and judicial leads. It would also include a specific duty for Welsh Ministers to respect judicial independence when exercising any functions under the legislation. The procedural rules of the first-tier tribunal would vary according to the chamber, but would be kept under review and regularly updated by a procedural rules committee.
13. This new system could then be expanded to include the Valuation Tribunal for Wales and take over the work of school exclusion appeal panels, increasing consistency across devolved tribunals in Wales. We recommend that the First-tier Tribunal for Wales should also hear appeals from school admission appeal panels. 
14. We recommend that the administration of the tribunals should be the responsibility of a non-ministerial department, which would replace the WTU and current administrative arrangements for the Valuation Tribunal for Wales. A non-ministerial department would have greater structural independence from the Welsh Government than the existing WTU, and would allow for a greater judicial role in the administration of the tribunals.
Rationale for intervention
15. The conventional economic approach to Government intervention in order to resolve a problem is based on efficiency or equity arguments. The Government may consider intervening if there are strong enough failures in the way markets operate or in existing interventions. In both cases the proposed intervention should avoid creating a further set of disproportionate costs and distortions. The Government may also intervene for reasons of equity.
16. In this project, a rationale for any intervention arises from the scope for efficiency savings as devolved tribunals in Wales are placed under a single unified system. Currently the lack of consistency across tribunals gives rise to uncertainty as similar bodies adopt different processes. There is the additional administrative cost imposed through running separate units where cost savings could be delivered through pooling resources.
17. Tribunals are intended to provide a more accessible, less daunting experience than can be provided by a court. To the extent that different rules apply this may have the unintended consequence of frustrating tribunal users. A single unified system provides for an improved user experience through clarity and uniformity in process regardless of the tribunal.
18. Another rationale for intervention flows from the greater scrutiny of decision-making. School exclusion panels are of significance as they deal with access to education. Education is a merit good where free access to secondary level is provided by the government because of wider societal value. 
19. The decision to withdraw access to education at a current facility creates the potential for young people to slip through the cracks[footnoteRef:5]. Making such a decision subject to appeal to a tribunal within a unified system increases scope for greater scrutiny of decision-making.  [5:  See https://www.crisis.org.uk/media/237045/the_homelessness_monitor_england_2012.pdf. Crisis (2012) research estimates that 51% OF WHAT? have been excluded from school and therefore have low levels of literacy. Brookes et al. (2007) “Misspent youth: the costs of truancy and exclusion: a guide for donors and funders”. London: New Philanthropy Capital, estimate that the average cost to society of exclusion is £63,851 (in 2005 prices), which includes costs to the child in lower future earnings resulting from poorer qualifications as well as costs to society with respect to crime, health and social services.] 

Scale and scope
20. Tribunals operating in Wales can be divided into three broad categories as follows:
· “Welsh Tribunals” as listed by section 59(1) of the Wales Act 2017;
· other devolved tribunals, all of whose functions relate to Wales, and do not touch upon reserved matters; and
· tribunals dealing with “reserved matters”, which lie outside the scope of this project
21. Welsh Tribunals 
There are 7 Welsh tribunals which make up the tribunal system of Wales as identified by section 59(1) of the Wales Act 2017 as follows:
(1) The Agricultural Land Tribunal for Wales (“ALTW”) is an independent tribunal established under the Agriculture Act 1947 with jurisdiction for the geographical area of Wales. Amongst other jurisdictions it determines disputes between agricultural landlords and tenants arising from tenancy agreements held under the Agricultural Holdings Act 1986. 
(2) The Mental Health Review Tribunal for Wales (“MHRTW”) is an independent tribunal. Its current statutory basis is section 65 of the Mental Health Act 1983. It has jurisdiction to deal with applications and references by and in respect of patients who are subject to the Mental Health Act 1983 and who are either detained or are a community patient in a hospital in Wales or are a patient who resides in Wales.
(3) The Residential Property Tribunal Wales (“RPTW”) incorporates three types of tribunals, each with its own functions and remit: rent assessment committees, the leasehold valuation tribunal and the residential property tribunal. Its statutory bases include the Rent Act 1977, the Commonhold and Leasehold Reform Act 2002, and the Housing Act 2004. 
(4) The Education Tribunal for Wales (“ETW”) (until September 2021 known as the Special Educational Needs Tribunal for Wales, or “SENTW”) is responsible for hearing and deciding appeals against decisions made by local authorities about a child’s additional learning needs.  Its statutory basis can be found in section 195 of the Education Act 2002; it was renamed by section 91 of the Additional Learning Needs and Education Tribunal Act 2018. The ETW is also responsible for dealing with claims of disability related discrimination in schools in Wales.
(5) The Registered School Inspectors Appeal Tribunal and Registered Nursery Inspectors Appeal Tribunal (described in the Wales Act 2017 as “a tribunal constituted in accordance with Schedule 3 to the Education Act 2005 (registration of inspectors in Wales; tribunals hearing appeals under section 27)”. These tribunals have not been constituted in recent years; the members of the ETW are eligible to hear appeals. 
(6) A tribunal drawn from the Adjudication Panel for Wales (“APW”). The APW is an independent tribunal established under Part III of the Local Government Act 2000. It was set up to determine alleged breaches of an authority’s statutory Code of Conduct by elected and co-opted members of Welsh county, county borough and community councils, fire and national park authorities.
(7) The Welsh Language Tribunal (“WLT”) was established under section 120 of the Welsh Language (Wales) Measure 2011 (‘the Measure’). The Tribunal hears appeals relating to the Welsh Language Commissioner (‘the Commissioner’)’s decisions concerning enforcement of the Welsh Language Standards.
22. Table 1 below shows the annual number of applications made to these tribunals over a three-year period. 
	Table 1: Number of applications made to tribunals, 2018/19 to 2020/21[footnoteRef:6] [6:  Source, See President of Welsh Tribunals third Annual Report 2020/21.] 

	
Tribunal
	
2018/19
	
2019/20
	
2020/21
	
Average

	Agricultural Land Tribunal for Wales [ALTW]
	
29
	
22
	
13
	21

	Mental Health Review Tribunal for Wales [MHRTW][footnoteRef:7] [7:  The President of Welsh Tribunals’ 2019-2020 and 2020-2021 annual reports explains that the slight dip in numbers in 2019-2020 and 2020-2021  is likely to be due to a change in reporting methods for that year, rather than a decrease in the number of applications and referrals. ] 

	
2046
	
1943
	
1790
	1926

	Residential Property Tribunal[footnoteRef:8] [RPTW] [8:        Including rent assessment committees, leasehold valuation tribunals and residential property tribunals. ] 

	
179
	
112
	
106
	132

	Education Tribunal for Wales[footnoteRef:9] [ETW] [9:   The Special Educational Needs Tribunal for Wales was renamed the Education Tribunal for Wales by the Additional Learning Needs and Education Tribunal Act 2018, s 91.] 

	
139
	
172
	
116
	142

	Adjudication Panel for Wales [APW]
	
2
	
2
	
4
	3

	Welsh Language Tribunal [WLT]
	
3
	
16
	
13
	11

	School and nursery inspectors registration [RSIAT and RNEIAT]
	0
	0
	0
	0



23. The number of cases heard by these tribunals varies markedly. At one extreme is the MHRTW which averaged just under 2,000 cases for the three-year period. At the other are the tribunals constituted under section 27 of the Education Act 2005, which heard no cases.
24. The volume of cases has for some tribunals been affected by the Covid-19 pandemic. The 2020-2021 annual report of the President of Welsh Tribunals notes that the number of cases heard by the ALTW fell last year, and states that while “it is not possible to provide an unequivocal explanation for this decrease in work load … it is reasonable to infer that the pandemic has been a major factor”. In relation to the SENTW/ETW, the President notes that while cases decreased in 2020-2021, the number of cases dealt with was similar to that in 2017-2018, and 2018-2019. Nonetheless, the President of Welsh Tribunals has asked the President of SENTW/ETW and head of the WTU to investigate. The MHRTW also saw a reduction in the number of cases it received in 2020-2021. Most of these relate to a fall in the number of applications made by or in relation to patients in the community. The President of Welsh Tribunals comments that “there is likely to be a direct link between the reduced numbers of ‘community cases’ and the pandemic”.[footnoteRef:10]  [10:  President of Welsh Tribunals annual report, 2020-2021, pp 13 and 14.] 

Welsh Tribunals Unit
25. The Welsh tribunal system is overseen by the President of Welsh Tribunals, an office created by section 60 of the Wales Act 2017. The president has a supervisory role overseeing all the Welsh tribunals (as defined by section 59(1) of the Act). These tribunals are administered and funded by the Welsh government, which provides administrative support through the WTU.
26. As at June 2020 there were 205 members of the Welsh tribunals, ranging from 111 members of the MHRTW through to 6 members of the WLT. See table 2 below.
Table 2: Welsh Tribunal membership
	
Tribunal
	
Number of members

	Agricultural Land Tribunal for Wales [ALTW]
	19

	Mental Health Review Tribunal for Wales [MHRTW]
	111

	Residential Property Tribunal for Wales[footnoteRef:11] [RPTW] [11:   Including rent assessment committees, leasehold valuation tribunals and residential property tribunals. ] 

	37

	Education Tribunal for Wales[footnoteRef:12] [ETW] [12:   The Special Educational Needs Tribunal for Wales was renamed the Education Tribunal for Wales by the Additional Learnings Needs and Education Tribunal Act 2018, s 91.] 

	22

	Adjudication Panel for Wales [APW]
	10

	Welsh Language Tribunal [WLT]
	6

	TOTAL
	205


Source: Various Tribunal annual reports
27. Judicial leads (the chairman or president of a tribunal), as well as legal and non-legal members, are paid positions. Table 3 below gives the daily fee structures for the President of Welsh Tribunals, legal and lay members and judicial leads.
	           
        Table 3: Welsh Tribunals Fee Structure, 01/04/2019 - 01/04/2021[footnoteRef:13] [13:  Data provided by Welsh Tribunals Unit.
] 

	

	
	 
	01/04/2019
	01/04/2020
	01/04/2021
	Average

	President of Welsh Tribunals
	£900
	£918
	£918
	£912

	ALTW [Agricultural Land Tribunal for Wales]
	
	
	
	 

	Judicial lead
	£397
	£561
	£561
	£506

	Legal Chair
	£397
	£459
	£459
	£438

	Lay
	£66
	£67
	£67
	£67

	MHRTW [Mental Health Review Tribunal for Wales]
	
	
	
	 

	Judicial lead*
	
	
	
	 

	Legal Chair**
	£575
	£294
	£294
	£387

	Lay
	£232
	£237
	£237
	£235

	RPT [Residential Property Tribunal]
	
	
	
	 

	Judicial lead
	£544
	£561
	£561
	£555

	Legal Chair
	£461
	£470
	£470
	£467

	Lay
	£208
	£212
	£212
	£211

	ETW [Education Tribunal for Wales]+
	
	
	
	 

	Judicial lead
	£689
	£703
	£703
	£698

	Legal Chair
	£498
	£508
	£508
	£505

	Lay
	£260
	£265
	£265
	£263

	APW [Adjudication Panel for Wales]
	
	
	
	 

	Judicial lead
	£514
	£561
	£561
	£545

	Legal Chair/Member
	£430
	£459
	£459
	£449

	Lay
	£263
	£268
	£268
	£266

	WLT [Welsh Language Tribunal]
	
	
	
	 

	Judicial lead
	£603
	£615
	£615
	£611

	Legal Chair
	£513
	£523
	£523
	£520

	Lay
	£216
	£220
	£220
	£219

	*Excluded as position is salaried, rather than fee-paid.
**Taken as an average of the fee rates for those qualified to hear cases involving restricted and non-restricted patients
	
	
	
	





	
	
	


New Appeal routes
28. Currently, if the Welsh Government wishes to create a new appeal route to a tribunal there are three routes available: 
· identifying an existing tribunal which has sufficient expertise to hear the new appeal route;
· creating a new tribunal or 
· directing appeals to the First-tier Tribunal.
29. In many cases, there will be no suitable existing tribunal. The most recent tribunals which have been set up in Wales were the Adjudication Panel for Wales in 2002, and the Welsh Language Tribunal in 2015, which suggests about one per decade. This could rise to two per decade reflecting the increase in the Senedd’s powers and responsibilities following (a) greater devolution, in the form of the Government of Wales Act 2006 and the Wales Act 2017, and (b) UK exit from the EU. 
30. Far more frequent are appeals created by the Senedd to the First-tier Tribunal (instead of creating a Welsh tribunal). Approximately twenty of these have been created since 2010. It is unlikely that all of these could otherwise have justified the creation of a new tribunal (for example, many of them lie to the General Regulatory Chamber of the FTT: if a Welsh equivalent had been created, it would have absorbed many of these). Other appeal venues have also been chosen on occasion. For example, the Renting Homes (Wales) Act 2016 provides for disputes to be determined by the County Court.   
Costs
31. There is a cost to the Welsh Government of directing appeal routes to the First-tier Tribunal. The Welsh Government has been advised, in relation to appeals under the Regulation and Inspection of Social Care Act 2016, that appeals would be invoiced at £3,355 per case (though HMCTS reserved the right to agree an amended cost structure in instances where additional judicial time was required to deal with an appeal). 
32. Historically, the Welsh Government has also been quoted a figure of an additional £35-40,000 for set up costs for each new regime, which includes the administration and judicial costs of setting up the new right of appeal to the First-tier Tribunal and Upper Tribunal, including training. However, this does not include the cost of necessary IT changes or a judicial recruitment trawl, which would be the subject of a separate financial agreement.

Alternative approach to tribunals administration
33. At present the WTU is responsible for the majority of tribunals administration. It is a unit of the Welsh Government, and is staffed by civil servants. There is some concern that it is not sufficiently independent from Welsh Government, which is in many cases responsible for policy decisions enforced through the devolved tribunals. In other jurisdictions a different model is adopted: Her Majesty’s Courts and Tribunals Service is an executive agency of the Ministry of Justice, while the Scottish Courts and Tribunal Service is a non-ministerial department. The Valuation Tribunal for Wales is a Welsh Government Sponsored Body.
Welsh Revenue Authority[footnoteRef:14]  [14:  https://senedd.wales/laid%20documents/cr-ld12477/cr-ld12477-e.pdf last accessed 20th October 2020] 

34. We recommend that tribunals administration be the responsibility of a non-ministerial department, following the model of the Welsh Revenue Authority [WRA]. The Tax Collection and Management (Wales) Act 2016 put in place the legal framework necessary for the future collection and management of devolved taxes in Wales. Amongst other reforms, the Bill provided for the establishment of the WRA, whose main function is the collection and management of devolved taxes. The WRA was modelled on the previous experience of HMRC and Scotland.
35. The newly created WRA is operationally separate from the Welsh Ministers. While its policy objectives are agreed with Welsh Ministers, it has ultimate responsibility for its operations. The decision to establish a separate corporate entity to collect and manage devolved Welsh taxes reflects international best practice and ensures that the tax body can exercise its functions without political interference in taxpayers’ affairs. The accountability arrangements reflect the need for a clear separation between the corporate body and the Welsh Ministers. A similar sentiment underpins provisional proposals for an alternative approach to the WTU, where the principle of judicial independence calls for a similar separation.
36. The 2019 report from the Finance Committee [National Assembly for Wales] indicated a smooth transition towards the creation of the WRA with final implementation costs of £6.3 million over the two-year period 2016/17 to 2017/18. The Welsh Government had initially estimated the implementation costs of the WRA at between £4.9 million and £6.4 million for the three-year period 2016-17 to 2018-19. 
Devolved Tribunals
37. In addition to the Welsh tribunals indicated above, there is also a broader definition in the Government of Wales Act 2006 of a “devolved tribunal”.[footnoteRef:15] Some devolved tribunals that are not administered by the WTU are not listed in the Wales Act 2017 and so are not subject to the supervision of the President of Welsh Tribunals; they are: [15:  	GoWA 2006, sch 7A, para 9(2) defines a devolved tribunal as a tribunal, “all of whose functions are functions that (a) are exercisable only in relation to Wales, and (b) do not relate to reserved matters”] 

· school admissions and exclusion appeals panels, which are currently administered by local authorities; 
· the Valuation Tribunal for Wales; and
· Social Care Wales panels. 
38. For the reasons explained in the report, it does not make any recommendations about Social Care Wales panels.
School exclusion appeals panels
39. School exclusion appeals panels are administered locally, by local authorities. An appeal can currently be lodged by a parent/carer or child over the age of 11 where a school discipline committee has upheld the school’s decision to permanently exclude a pupil. The LA is responsible for arrangements enabling appeals against permanent exclusions to be heard. The Welsh Government does not routinely collect data on the number of school expulsion panels that have been convened. A recent report[footnoteRef:16] suggests on average there are between 1-2 appeals per local authority[footnoteRef:17] but this outcome is based on a small sample and might not be representative of what occurs in general across other areas.  [16:  	See Public Administration and a Just Wales: Education (March 2020) https://ukaji.org/2020/06/03/new-research-report-public-administration-and-a-just-wales/]  [17:  	Freedom of Information Act (FOI) request to all local authorities in Wales. Of the 12 local authorities who responded to our FOI asking how many school exclusion appeal panels they had convened over the past 12 months, 3 declined to disclose the information due to the low numbers involved and the risk of students being identified. The other 9 had, between them, convened a total of 18 panels: one authority had convened no panels, 4 had convened one each, one had convened 3, one had convened 4, and one had convened 7 in the 12-month period] 

40. Information provided by those LAs who completed and returned a questionnaire in 2014[footnoteRef:18] in relation to school exclusion appeals showed that the amount of time staff spend processing a school exclusion appeal varies between LAs.  For example, 4 hours were spent per appeal in Carmarthen and Monmouthshire; one day per appeal in Denbighshire and 10 hours per appeal in Swansea. Appeals are heard in private.  [18:  The questionnaire was sent to LAs as part of a Welsh Government feasibility study in 2014, examining the possibility of transferring the administration of school admission and exclusion appeals to the WTU.] 

School admissions appeal panels
41. Parents and in the case of sixth form admissions young persons, have the right to appeal against an admission authority’s decision refusing admission to a school. Often admission authorities are local authorities, but for some types of school the governing body is the admission authority, and is responsible for the organisation of the panel. 
42. Where appeal hearings are organised by the local authority, they may be arranged by the local authority’s legal department, so as to separate the appeals process from the admission function. Most appeals are heard in a relatively short period in April and May and are normally heard in private. An estimate from 2013 suggests that at that time there were approximately 600 school admission appeals in Wales each year, though the volume varies according to the local authority, ranging from as low as 54 appeals in Pembrokeshire in 2019/2020 to 457 appeals in the same year in Cardiff. Time taken also varies. Some appeals are concluded within hours, though more complicated appeals involving multiple applications to the same school may take longer.
43. In Cardiff, for example, some school admission appeal panels hearings, relating to multiple appeals from the same school, take place over two stages. The first is held in a large venue with all the appellants in attendance where the local authority and school present their case. The second stage involves hearing all the individual appeals in private, which is estimated to take up to two weeks to hear 60 appeals.[footnoteRef:19] [19:  	Information provided to the Law Commission in a meeting with representatives from Cardiff Council on 10 March 2021.] 

The Valuation Tribunal for Wales
44. The Valuation Tribunal for Wales is sponsored and funded by the Welsh Government but governed by its own Governing Council, as well as a Chief Executive Office and a President. It is responsible for its own administration. The tribunal primarily hears cases relating to non-domestic rates and council tax. These aspects are principally:
· The valuation of the property which is used to calculate the rate or council tax liability;
· Whether a person is liable for council tax; and
· Whether the calculated council tax liability is correct, taking into account the various discounts, exemptions, reductions and premiums which apply in certain circumstances. 
45. The tribunal has a significant workload as indicated in table 4 below.
Table 4: Number of cases received and decided by the Valuation Tribunal for Wales[footnoteRef:20]  [20:       Source: Valuation Tribunal for Wales Annual Report 2019 -20, page 20.] 

	
	2017/18
	2018/19
	2019/20
	Average

	Applications received
	8,519
	7,602
	5,116[footnoteRef:21] [21:  The Valuation Tribunal for Wales Annual Report 2019-20 explains that the volume of non-domestic ratings appeals was lower in 2019-20 because the Valuation Office Agency has been preparing the 2021 rating lists.] 

	7,079

	Cases decided by the Tribunal
	1,685
	1,880
	879
	1,481



Unlike other tribunals the members are unpaid volunteers, who are advised by a specialist clerk, employed by the tribunal. The tribunal has its own budget set by the Local Government Finance Division of the Welsh Government. Total expenditure for each of the last three years has been just over £1 million.
Main stakeholders
46. The main affected groups are:
· The Welsh Government;
· Local authorities in Wales;
· Ministry of Justice;
· Tribunal judges and other members;
· Chairs and Presidents of the Welsh Tribunals;
· Tribunal users;
· The Law Society;
· The Public Services Ombudsman for Wales;
· Judicial Appointments Commission;
· Judicial Conduct and Investigations Office;
· Sectoral groups in the mental health, housing and education sectors.
Option description
59. This impact assessment compares three Options 1-3 against the do nothing [option 0]:

· Option 0 – Do nothing. Under this option the problems outlined above would persist;

· Option 1 – Create a First-tier Tribunal for Wales and Appeal Tribunal for Wales;

· Option 2 – Gradual unification of tribunals; and

· Option 3 – Use primary legislation to standardise current arrangements for the existing devolved Welsh tribunals in relation to procedural rules, appointments and discipline without creating a unified first-tier tribunal.

60. [bookmark: _Hlk55299369]Option 1 – Create a First-tier Tribunal for Wales and Appeal Tribunal for Wales. At present each tribunal is established under a different piece of underlying legislation. The new Bill would replace the separate pieces of underlying existing legislation for each tribunal, setting up a unified first-tier tribunal, which could be subdivided into chambers through secondary legislation. Some existing tribunals would be amalgamated within a chamber and others, such as the Mental Health Review Tribunal for Wales, would form their own chamber. 

61. At present there are approximately 20 routes of appeal provided by Welsh legislation to the First-tier Tribunal created by the Tribunals Courts and Enforcement Act 2007. As the Senedd legislates in devolved policy areas, and in particular as the UK’s exit from the EU opens up new areas to Senedd regulation, the number of appeal routes created by Welsh legislation is likely to increase. A tribunals Bill would provide Welsh policy officials with a flexible structure that would be responsive to future demands on the Welsh tribunals system and enable newly created appeal routes to be incorporated within the new unified first-tier tribunal.  

62. As discussed above, a current weakness of the devolved tribunal system in Wales is a lack of consistency across the tribunals. If a new bill was introduced, we envisage that all of the chambers within the first-tier tribunal would have consistent methods of appointing and disciplining legal and lay tribunal members and judicial leads, and a consistent approach to the drafting and updating of procedural rules. The  report makes the following recommendations:

· that members of the First-tier Tribunal for Wales should be appointed by the President of Welsh Tribunals (Recommendation 31); 
· that Presidents and Deputy Presidents of the Welsh tribunals, and judges of the Appeal Tribunal for Wales, should be appointed by the Welsh Ministers, with the agreement of the President of Welsh Tribunals (Recommendations 32 and 33);
· that a standard complaints process should apply to all the devolved tribunals (Recommendation 38);
· that conduct complaints about members should be investigated by the relevant judicial lead, and that conduct complaints about judicial leads and judges of the Appeal Tribunal for Wales should be investigated by the Judicial Conduct and Investigations Office (Recommendations 43 and 44);
· [bookmark: _GoBack]that the President of Welsh Tribunals should be responsible for disciplining members of the devolved tribunals, and that the President and the Welsh Ministers should be jointly responsible for disciplining judicial leads (Recommendations 45 and 47);
· that the First Minister should be responsible for dismissing judges of the Appeal Tribunal for Wales (Recommendation 49); and
· that there should be a Tribunal Procedure Committee, to draft and maintain procedural rules for the unified tribunal (Recommendation 21).

The bill would also include a statutory guarantee of judicial independence and a requirement for tribunal members (including legal members) and judicial leads to take a judicial oath (Recommendations 52 and 53).

Option 1 is the preferred option. This includes incorporating the Valuation Tribunal for Wales and the work of school exclusion panels within the tribunal system. Under this option school exclusion appeals would be heard by the ETW, whereas the Valuation Tribunal for Wales would be a separate chamber within the first-tier tribunal. We recommend that school admission appeal panels should remain outside the unified tribunal at present. While there is no authoritative, comprehensive figure available for the number of such appeals in Wales, previous reports have estimated approximately 600 admission appeal cases are heard annually. Those appeals must be heard within a relatively short time-frame, which may make them difficult to accommodate within the existing system. We recommend that there should be a new route of appeal on a point of law from school admission appeal panels to the ETW. The default venue for appeals (in the absence of a positive reason for a different arrangement) would be a new Appeal Tribunal for Wales. Welsh Ministers would have the power to create chambers of the Appeal Tribunal if this became necessary. 

The unified tribunal would be supported by a reformed WTU, restructured into a non-ministerial department or executive agency. This would ensure a greater degree of independence from the Welsh government. The Unit could be restructured or expanded to accommodate the inclusion of the Valuation Tribunal for Wales and school exclusion appeal panels within the unified system.

· [bookmark: _Hlk55399475]Option 2 – Gradual unification of tribunals. This option is similar to Option 1, but under option 2 unification would take place in phases. During the first phase the tribunals listed in section 59 of the Wales Act 2017 would be based around a unified first-tier tribunal and appointments, complaints procedures and procedural rules would be consistent across those chambers. During phase two the Valuation Tribunal for Wales and school exclusion appeal panels would be brought within the first-tier tribunal. 

There may be some benefits to a phased approach, including enabling tribunal staff to adapt new structures and processes gradually. However, inconsistency would continue across the newly created first-tier tribunal and the tribunals not brought within that system. Prior to incorporation primary legislation could provide that the Valuation Tribunal for Wales could be supervised by the President of Welsh Tribunals. This would be a more limited form of integration which would nonetheless incorporate a level of senior judicial oversight in the conduct of those tribunals and could provide some consistency across all the devolved tribunals. 

· [bookmark: _Hlk55399530]Option 3 – Use primary legislation to standardise current arrangements for the existing devolved Welsh tribunals in relation to procedural rules, appointments and discipline without creating a unified first-tier tribunal or appeal tribunal. That would bring a level of consistency to the devolved Welsh tribunals and provide a template for the creation of future tribunals. 

However, this option would not provide flexibility or be as responsive to accommodating future demands on the Welsh tribunals system; if an existing tribunal was not a natural home for a new appeal route, Welsh policy makers would still have to choose between creating a wholly new tribunal or directing the appeal to the existing First-tier Tribunal. Creating a new tribunal may be expensive, time-consuming and administratively burdensome. Directing appeal routes to the existing First-tier Tribunal may provide a short-term solution but ultimately risks stunting the evolution of a coherent system of devolved tribunals. 


Monetised and non-monetised costs and benefits of each option 

68. This Impact Assessment identifies both monetised and non-monetised impacts on individuals, groups and businesses in the UK, with the aim of understanding what the overall impact to society might be from implementing these options. The costs and benefits of each option are compared to the “do nothing” option. Impact Assessments place a strong emphasis on valuing the costs and benefits in monetary terms (including estimating the value of goods and services that are not traded). However, there are important aspects that cannot sensibly be monetised. These might include how the provisional proposal impacts differently on particular groups of society or produces changes in equity and fairness, either positive or negative.

69. When calculating the net present social value[footnoteRef:22] (“NPSV”) for the impact assessment we have used a time frame of eleven years, with the present year being year 0. We have assumed that the transitional costs and benefits occur in year 0, the current year, unless otherwise indicated. Ongoing costs and benefits accrue in years 1 to 10. We have used a discount rate of 3.5%, in accordance with HM Treasury guidance. Unless stated all figures are in 2020/2021 prices, and have been uprated using the GDP deflator to adjust for inflation. [22:  Costs to society are given a negative value and benefits a positive value. After adjusting for inflation and discounting, costs and benefits can be added together to calculate the Net Present Social Value (NPSV) for each option. See HMT Green Book at https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/685903/The_Green_Book.pdf#page=1&zoom=auto,-47,842 page 21] 



Option 0: Do nothing [base case]
70. Because the “do nothing” option is compared against itself its costs and benefits are necessarily zero, as is its NPSV. 

Option 1: Enact a Tribunals Bill for Wales to replace the underlying existing legislation for each tribunal with a system of devolved tribunals for Wales based around a unified first-tier tribunal and an Appeal Tribunal for Wales

Costs
Transitional costs
1. Training costs
It is not anticipated that a comprehensive training initiative will be required under the proposed unified first-tier tribunal. Staff likely to be most impacted will be support/administrative staff within the WTU and the VTW team, with a combined staff complement of about 50 employees. New recruits will receive training as part of existing induction arrangements. Induction is unlikely to be longer than 1 – 2 days but incurs an opportunity cost as attendees are unavailable to carry out other tasks whilst in training. However, there is the long term benefit through enhanced efficiency.
The work of individual tribunals will be largely unaffected except for the ETW, which will now hear cases previously heard by school exclusion appeal panels and appeals from admissions appeals panels. See table 5  below cost estimate.
Table 5: ETW Training costs
	
	Low estimate
	Central Estimate
	High estimate

	Number of staff requiring training
	18
	20
	22

	Daily Fee[footnoteRef:23] [23:  Rounded to nearest £5] 

	£345
	£345
	£345

	Days of training
	1
	1
	2

	Total Training cost ex. external Trainer
	£6,210
	£6,900
	£16,180

	External trainer required @ £500 per day
	0
	0
	£1000

	Total training cost inc. External trainer
	£6,210
	£6,900
	£16,180



Assumptions:
· Estimated staff numbers based on existing staff compliment +/- 2 members.
· Estimated fees base on the average of 1 legal chair + 2 lay members
· In-house trainer is the most likely event – applied to low/best estimates. Should an external trainer be required we have applied £500 daily cost[footnoteRef:24] [24:  Based on anecdotal evidence supplied by the Judicial College] 


2. Guidance material
[bookmark: _Hlk57302622]In keeping with the new structure there will be need for a logo and branded stationery alongside a revised web-site (individual tribunals currently have a website; the WTU does not). It is envisaged that this can be accommodated using existing WTU resources. There is the associated opportunity cost of diverted resources and it is assumed that some spare capacity is available for a short period of time.
3. Legislative drafting for new set-up
Legislative drafting is required to enact a Tribunals Bill for Wales to establish the unified system. It may be that work can be accommodated within existing capacity, but there will be an opportunity cost through the unavailability to carry out other legislative tasks. Initial thinking is that a conservative estimate of 6 months to draft an English text of the Bill is a reasonable estimate, given that it looks likely that much of the Bill will follow the model of Part 1 of the Tribunals, Courts and Enforcement Act 2007.
[bookmark: _Hlk62054125]There are considerable drafting pressures on the Office of Legislative Counsel due to Covid-19 and Brexit.  Time must be made available for the Bill to be drafted in both English and Welsh, and for the versions to be checked for equivalence.  The extent to which OLC has sufficient capacity will impact on costs as stretched resources may not accommodate further demands and additional resources will be required depending on priorities.
4. Establishment of new body 
The WTU does not currently have a single dedicated building but operates across four separate units housed within government buildings.[footnoteRef:25] Many of the appeals will involve policy set by government departments, which creates a risk of blurring boundaries between the setting of policy and its implementation. A separate building could reduce this risk. It may be that consolidation of units into a single building would be within the allocated budget but there will be regular maintenance which will now fall on the newly created non-ministerial department.  [25:  	Cathays Park in Cardiff, Cleppa Park in Newport, Llandrindod Wells and Llandudno Junction.] 

However, a single building may not be desirable or practical as many hearings take place in the community setting. For example, mental health hearings relating to detained patients occur within hospitals, and many other tribunals hold hearings throughout Wales.
The WRA cost an estimated £6.3 million over two years to set up. The original estimate suggested that £2.97m would be paid directly to HMRC, for both staff costs and non-staff costs (including ICT development and project implementation), £18,000 to National Resources Wales for the same type of support, £2m on Welsh Government staff, and £1.2m on Welsh Government non-staff costs (including setting up the board, and providing for audit and IT support services, as well as accommodation).[footnoteRef:26] It is not anticipated the establishment of a Tribunals Service for Wales as a non-ministerial department will cost as much. Staffing costs are likely to be similar (the original estimate for the WRA was between 25 and 32 staff; the WTU currently employs 31.4 full-time employees, and the VTW 14.6.[footnoteRef:27] Similar costs may be incurred setting up a board and for audit services. It is not however anticipated that the WTU will have to pay for the staff of other agencies, in the way that the WRA has. The WTU also has the benefit of already having functioning IT systems. In addition to the new structure, the volume of a reformed WTU’s work will also increase as it takes on the administration of the Valuation Tribunal for Wales, discussed below. [26:  	Research Briefing, Tax Collection and Management (Wales) Act 2016, p 4 https://senedd.wales/media/0orj2toq/16-047-web-english.pdf]  [27:  Information supplied by WTU as at 15 November 2021. VTW staff numbers are from the 2019-20 annual report.] 

On-going costs
5. New Appeal Tribunal route
Consultation responses identified the preference for a new Appeal Tribunal for Wales following the model of the reserved tribunals under the Tribunals Courts and Enforcement Act 2007, and the Scottish Upper Tribunal. The low number of appeals[footnoteRef:28] suggests the best approach would be to cross-ticket in judges (ie deploy judges from another tribunal; in this case, most likely the Upper Tribunal). See table 6 below [28:  In 2020/21, only 5 appeals were granted permission by the Welsh tribunals to appeal to the Upper Tribunal] 


Table 6: New Appeal Tribunal

	[bookmark: _Hlk84490927]
	Low estimate
	Central Estimate
	High estimate

	
Number of appeals[footnoteRef:29] [29:  Recommended changes to procedural rules expected to reduce volume of appeals under the Agricultural Land Tribunal] 

	
3
	
5
	
7

	Number of applications refused
	
2
	
2
	
2

	
Total cost
	
£2,050
	
£4,900
	
£8,090



	Assumptions:
· President of the Welsh Tribunals sits with another judge on particularly complex appeals or ones with significance for tribunals system as a whole
· Fees paid for judicial time are the same as fee-paid rates for Upper Tribunal judges (£676.36/day)[footnoteRef:30] [30:  Ministry of Justice Judicial Fees from 1 April 2020 judical-fee-schedule20-21.pdf (publishing.service.gov.uk) ] 

· Appeals take between ½ to 1 day - low estimate all appeals take ½ a day, best estimate 50:50 ½ days and 1 day with the high estimate being all appeals take 1 day.
· Reading time of appeals refused/granted = ½ day
· President reads all applications; The sitting judge reads just the assigned case.
· President sits on: 0 appeals [low estimate], 1 appeal [central estimate], 2 appeals [high estimate]
· Administration support of new appeal route can be accommodated using WTU resources

Annual cost = £4,900  [central estimate]

Present value over 10 years = £0.04 million  [central estimate]

6. Re-distribution of funding from LAs
School admission and exclusion appeal panels are currently funded by LAs. 
The transfer of the work of school exclusion appeal panels into the unified first-tier tribunal system means the funding of these appeals would fall to central government (most likely the Office of the First Minister Group). It is difficult to estimate the ongoing cost of administering and holding panel hearings as there is no comprehensive centralised data available. 
A recent study reports that for 9 local authorities in Wales in 2018-2019, there were 18 school exclusion appeal panel hearings.[footnoteRef:31] This suggests that there may be in the region of 44 per year across Wales.  [31:  S Nason, H Taylor, A Sherlock and H Pritchard, Public Administration and a Just Wales: Education, p 67.] 

This can be compared with the 172 cases heard by the SENTW in 2019-20. An additional 44 cases heard by the ETW would represent an increase in cases of approximately 25%. The proportion of the WTU’s budget allocated to the SENTW in 2018-2019 was £322,562.79. A 25% increase to that budget would amount to just under  £81,000. See Table 7 below.
Table 7: Increased ETW Costs following inclusion of school exclusion panel work
	
	Low estimate
	Central estimate
	High estimate

	ETW budget
	£322,562
	£322,562
	£322,562

	Percentage adjustment
	20%
	25%
	30%

	Annual additional cost[footnoteRef:32] [32:  Rounded to nearest £100] 

	£64,500
	£80,600
	£96,800



Assumptions:
· 20-30% of ETW budget represents the additional cost implications from the increased number of hearing following the absorption of the school exclusion panel.
· Members are paid;
· The budget is significantly affected by the number of hearings as staffing costs account for upwards of 80% of the total budget;
· Premises attract a rental fee.
Preliminary cost implications of the creation of a new route of appeal from school admission appeal panels suggest a cost in the region of £113,000[footnoteRef:33] based on a similar approach applied to school exclusion panels. This is based on a rate of onward appeal of approximately 10% [60 appeals] using the estimate of about 600 school admission appeals per year with each onward appeal taking 4 hours. This is a simplified approach that assumes similarities in time allocations which may be overly optimistic. [33:  £112,500 as the central estimate with +/- 5% for high/low estimates [£118,100/£106,900]] 

Annual costs =   £193,200 [central estimate]

Present value over 10 years = £1.61 million [central estimate]

7. Inclusion of the Valuation Tribunal for Wales
Panels of the Valuation Tribunal for Wales are currently made up of volunteers who receive expenses, and are advised by a specialist clerk. This is unlike other lay tribunal members included within the Welsh Tribunal system, who receive a fee as set out in table 3. The parallel body in England also has unpaid members who receive expenses only. While our final report recommends including the Valuation Tribunal for Wales within a unified tribunal it does not express a view on what model of adjudication the tribunal should adopt in future. Table 8 below therefore outlines the cost implications of different payment structures from maintaining a voluntary arrangement through to the introduction of a fee-paid legal chair and lay members.
	Table 8: Fees paid to Valuation Tribunal for Wales members within unified system
	
	Low estimate
	Central estimate
	High estimate

	Number of tribunal meetings[footnoteRef:34] [34:  See Valuation Tribunal for Wales Annual Report 2019/20 https://www.valuationtribunal.wales/fileadmin/resources/docs/publications/en/Annual_report_2019-2020.pdf, page 18] 

	154
	181
	209

	Average daily fee[footnoteRef:35] [35:  Provided by WTU.] 

	£0
	£143
	£292

	Total annual cost[footnoteRef:36] [36:  Rounded to nearest £100] 

	£0
	£77,600
	£183,100



Assumptions:
· Central estimate of number of tribunal meetings is taken from 2018/2019 number of tribunal meetings, while the low estimate is taken from the 2019/2020 number of tribunal meetings. 15% has been added to the central estimate to reach the high estimate of tribunal meetings.
· Tribunal fee ranges from volunteer [£0] to the average cost of a legal Chair plus two lay members fees (£292), with the central estimate being the average of the lowest combined tribunal fees [Legal Chair plus two lay members] £143;
· Three panel members will attend each tribunal meeting.
· No new pension arrangements put in place to address employer change in moving to Welsh government employment [from local authority].

Annual costs =   £77,600 [central estimate]

Present value over 10 years =  £0.65 million  [central estimate]

Benefits
Transitional benefits
None identified.

On-going benefits
	8. Avoided costs of setting up new Tribunals and/or arranging new appeal routes
New appeals may be routed through the creation of a new Tribunal. Only one tribunal has been set up in the last decade; the Welsh Language Tribunal was established in 2015. 
That tribunal gives an illustrative example of the magnitude of set-up costs.[footnoteRef:37] It cost just under £38,400[footnoteRef:38] to set up with 6 lay members. The two most significant expenses were £19,627.35 allocated to President’s fees, and £18,292.18 allocated to the cost of appointing members. However, being one of the smaller tribunals means it may not be sufficiently representative of average set-up costs.  [37:  See https://welshlanguagetribunal.gov.wales/sites/welshlanguage/files/2019-06/160309-wlt-annual-report-2014-2015-en_0.pdf ]  [38:  £41,450 uprates to 2019 prices using HMT GDP deflator] 

Alternatively, new appeal routes are set up by Senedd legislation to the First Tier Tribunal approximately twice a year. Compared with creating a new tribunal, this avoids the costs of appointing and funding a judicial lead, and the need to create new procedural rules.
Under the new, unified First-tier Tribunal system there will be no need to send cases to the existing First-tier Tribunal [FTT] (as set out above at paragraph 31), the Welsh Government has historically been quoted between £35-40,000 for set up costs for a new appeal route lying to the FTT). Lower costs might be expected to be incurred by sending appeal routes to a chamber of the new unified First-tier Tribunal instead. See table 9 below. 

	Table 9: Annual savings from avoiding creating new Tribunals
	
	Low estimate
	Central estimate
	High estimate

	Cost of creating new tribunal[footnoteRef:39] [39:  Rounded to closest £100] 

	£41,800
	£50,100
	£54,300

	Number created within 10 years
	1
	2
	3

	Total cost
	£41,800
	£100,200
	£162,800



Assumptions:
· Cost of creating new tribunal £41,800 + 20/30% central/high estimate

Annual savings = £10,020  [central estimate]

Present value over 10 years = £0.14 million   [central estimate]

	9. Efficiency administrative savings
Under current arrangements each Tribunal requires administrative support. For smaller tribunals this may be shared with the larger tribunals but under the unified system there is scope for more efficient pooling of resources to avoid duplication that might occur amongst the larger tribunals. This is particularly the case for the Valuation Tribunal for Wales, which is currently administered separately from the WTU. Savings made here may be required to offset the overheads and cost of additional expertise currently provided for by the Welsh Government when required.
	10. Judicial independence

The new structure provides for better protection of judicial independence and is better compliant with the rule of law. It gives a role for senior judiciary in the running of the tribunal system.
11. Consistent and standardised approach provides certainty

Under the proposed unified system all chambers within the first-tier tribunal would have consistent methods of appointing and disciplining tribunal members (including legal members) and judicial leads. The unified system avoids the lack of clarity and uncertainty that occurs when there is a variety of approaches (or no settled approach at all).
12. Increased centralised supervisory oversight

Some devolved tribunals are not listed in the Wales Act 2017 and so are not administrated by the WTU or subject to the supervision of the President of Welsh Tribunals. The Valuation Tribunal for Wales is sponsored by the Welsh Government but governed by its own Governing Council, as well as a Chief Executive Office and a President. School exclusion and admission appeal panels are administered locally, usually by local authorities. Bringing the Valuation Tribunal for Wales and school exclusion panels within a First-tier Tribunal for Wales, and therefore the remit of the President of Welsh Tribunals would enable more comprehensive oversight of the devolved tribunals in Wales.
13. Time savings to LAs in not having to arrange for school exclusion panels[footnoteRef:40] [40:  These cost savings do not mirror the additional costs expected to be incurred by the ETW in taking over school exclusion appeal panels. This is primarily because the panel members who currently hear cases are unpaid, whereas members of the ETW are paid a fee.] 


Under existing arrangements LAs are responsible for the administration of school exclusion panels. Each LA has its own arrangements and there is no centrally available data collection or monitoring. Inclusion within a First-tier Tribunal for Wales will enable a standardised approach and access to pooled resources facilitating efficiency savings. See table 10 below. 

Table 10: Annual savings from inclusion of school exclusion panels within Unified System

	
	Low estimate
	Central estimate
	High estimate

	Number of hearings
	40
	44
	48

	Number of hours prep
	4
	7
	10

	Hourly cost of administrative support[footnoteRef:41] [41:  Annual Hourly Salary and Earnings, Table 14.6a, 2019/20 [Local government administrative salary and solicitor salary] See https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/datasets/occupation4digitsoc2010ashetable14,. Excludes 18% salary uplift to cover cost to employer.] 

	£15.51
	£18.09
	£23.04

	Total annual savings[footnoteRef:42] [42:  Rounded to nearest £50] 

	£2,500
	£6,600
	£13,050



Assumptions:
· Number of annual hearings range from 44 [central estimate] +/- 10% high/low estimate;
· Administrative time taken to support Appeal Panels by clerk to the tribunal, 4 – 10 hours with the mid-point 7 hours being the central estimate; 
· Assumed that one clerk will be allocated to prepare each hearing, clerk may be an administrator or a legal professional;
· No transfer of staff from LA to Welsh Government.
· LAs use own buildings


[bookmark: _Hlk55462999]Annual time savings = £6,600 [central estimate]

Present value over 10 years = £0.05 million [central estimate]

14. Centralised body of ‘appeal’ knowledge
Under existing arrangements, a new appeal route is generated on each occasion and this gives rise to a fragmented body of appeals. Under proposed new arrangements there is the opportunity to build up greater expertise and ensure that cases are treated consistently. 

Option 2: Gradual unification of tribunals

71. The costs and benefits identified under option 1 equally apply here [with the exception of the new Appeal Tribunal] but on a phased basis. All cost areas, transitional and on-going, apply in years 0 and 1 except for those related to the inclusion of the devolved tribunals which are delayed until phase 2. The School exclusion appeal panels are incorporated within the First-tier Tribunal for Wales in year 4 and the Valuation Tribunal for Wales in year 6. Whilst the annual cost remains unchanged the present value reduces from 10 years to 7 and 5 years respectively. 

72. In order to avoid duplication of option1 this section presents only the tables impacted by the phased change as it relates to costs and benefits. 


Costs
5. Re-distribution from LAs
Table 11: Increased ETW Costs following inclusion of school exclusion panel
	
	Low estimate
	Central estimate
	High estimate

	ETW budget
	£322,562
	£322,562
	£322,562

	Percentage adjustment
	20%
	25%
	30%

	Annual additional cost[footnoteRef:43] [43:  Rounded to nearest £100] 

	£64,500
	£80,600
	£96,800



Assumptions:
· 20-30% of ETW budget represents the additional cost implications from the increased number of hearing following the absorption of the school exclusion panel.
· Members are paid;
· The budget is significantly affected by the number of hearings as staffing costs account for upwards of 80% of the total budget;
· Premises attract a rental fee.

Preliminary cost implications of the creation of a new onward appeal route from school admission appeal panels to the ETW (or education chamber of a unified first-tier tribunal) suggest a cost in the region of £113,000[footnoteRef:44] based on a similar approach applied to school exclusion panels. This is based on a rate of onward appeal of approximately 10% [60 appeals] using the estimate of about 600 school admission initial appeals per year with each onward appeal taking 4 hours. This is a simplified approach that assumes similarities in time allocations which may be overly optimistic. [44:  £112,500 as the central estimate with +/- 5% for high/low estimates [£118,100/£106,900]] 

Annual costs = £193,200 [central estimate]

Present value over 7 years = £1.07 million [central estimate]

6. Inclusion of the Valuation Tribunal for Wales
    
Table 12: Fees paid to Valuation Tribunal for Wales members within unified system
	
	Low estimate
	Central estimate
	High estimate

	Number of tribunal meetings[footnoteRef:45] [45:  See Valuation Tribunal for Wales Annual Report 2019/20 https://www.valuationtribunal.wales/fileadmin/resources/docs/publications/en/Annual_report_2019-2020.pdf, page 18] 

	154
	181
	209

	Average daily fee[footnoteRef:46] [46:  Provided by WTU.] 

	£0
	£143
	£292

	Total annual cost[footnoteRef:47] [47:  Rounded to nearest £100] 

	£0
	£77,600
	£183,100



Assumptions:
· Central estimate of number of tribunal meetings is taken from 2018/2019 number of tribunal meetings, while the low estimate is taken from the 2019/2020 number of tribunal meetings. 15% has been added to the central estimate to reach the high estimate of tribunal meetings.
· Tribunal fee ranges from volunteer [£0] to the average cost of a legal Chair plus two lay members’ fees (£292), with the central estimate being the average of the lowest combined tribunal fees [Legal Chair plus two lay members] £143;
· Three panel members will attend each tribunal meeting.
· No new pension arrangements put in place to address employer change in moving to Welsh government employer [from local authority].

Annual costs = £77,600 [central estimate]

Present value over 5 years = £0.14 million  [central estimate]

Benefits

On-going benefits
	
12. Time savings to LAs in not having to arrange for school exclusion panels[footnoteRef:48] [48:  These cost savings do not mirror the additional costs expected to be incurred by the ETW in taking over school exclusion appeal panels. This is primarily because the panel members who currently hear cases are unpaid, whereas members of the ETW are paid a fee.] 



Table 13: Annual savings from inclusion of school exclusion panels within Unified System

	
	Low estimate
	Central estimate
	High estimate

	Number of  hearings
	40
	44
	48

	Number of hours prep
	4
	7
	10

	Hourly cost of administrative support[footnoteRef:49] [49:  Annual Hourly Salary and Earnings, Table 14.6a, 2019/20 [Local government administrative salary and solicitor salary] See https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/datasets/occupation4digitsoc2010ashetable14, Includes 18% salary uplift to cover cost to employer.] 

	£15.51
	£18.09
	£23.04

	Total annual savings[footnoteRef:50] [50:  Rounded to nearest £50] 

	£2,500
	£6,600
	£13,050



Assumptions:

· Number of annual hearings range from 44 [central estimate] +/- 10% high/low estimate;
· Administrative time taken to support appeal panels by clerk to the tribunal, 4 – 10 hours with the mid-point 7 hours being the central estimate; 
· Assumed that one clerk will be allocated to prepare each hearing. Clerks may be an administrator or a legal professional;
· No transfer of staff from LA to Welsh Government.


Annual time savings = £6,600 [central estimate]

Present value over 7 years = £0.01 million [central estimate]


Option 3: Use primary legislation to standardise current arrangements for the existing devolved Welsh tribunals 
Costs
Transitional costs

1. Training costs
Under the proposed new structure of a unified Tribunal it is not anticipated that a comprehensive training initiative will be required. Those most impacted will be support/administrative staff within the WTU, who will, for example, have to familiarise themselves with new appointments and disciplinary processes. The work of the tribunals will be largely unaffected.  
2. Guidance material
In keeping with the revised legislation guidance will be required – but minimal. 
3. Legislative drafting for new set-up
Current arrangements for the existing devolved Welsh tribunals in relation to appointments and discipline could be standardised by primary legislation without creating a unified first-tier tribunal. Legislative drafting will be required but on a marginally reduced scale; drafting would still be required to cover most areas of operation of tribunals, including appointments, discipline, and the making of procedural rules. 
There remain concerns regarding the considerable drafting pressures on the Office of Legislative Counsel due to Covid-19 and Brexit.  Time must be made available for the Bill to be drafted in both English and Welsh, and for the versions to be checked for equivalence.  The extent to which OLC has sufficient capacity will impact on costs as stretched resources may not accommodate further demands and additional resources will be required depending on priorities.


Benefits
Transitional benefits
None identified.

On-going benefits
	4. Consistent and standardised approach provides certainty

Proposed changes would bring a level of consistency to the devolved Welsh tribunals and provide a template for the creation of future tribunals. However, this option would not provide flexibility or be as responsive to accommodating future demands on the Welsh tribunals system; if an existing tribunal was not a natural home for a new appeal route, Welsh policy makers would still have to choose between creating a wholly new tribunal or directing the appeal to the existing First-tier Tribunal.


Table 14: Summary of Option 1 - 3 annual costs and benefits and NPSV, £, 2021.
	Estimate
	Low
	Central
	High

	OPTION 1
	
	
	

	Costs
	
	
	

	Transitional costs
	£6,210
	£6,900
	£16,180

	On-going Costs
	0
	0
	0

	New Appeal Tribunal
	£2,050
	£4,900
	£8,090

	Inclusion of Valuation Tribunal for Wales
	0
	£77,600
	£183,100

	Increased ETW costs following inclusion of School Exclusion Appeal Panels and Onward Appeals from Admission Panels
	£171,400
	£193,200
	£214,900

	Total annual costs[footnoteRef:51] [51:  Excludes transitional costs] 

	£173,450
	£275,700
	£406,090

	Benefits
	
	
	

	Transitional benefits
	0
	0
	0

	On-going benefits
	
	
	

	Savings from avoiding Tribunal set-up costs 
	£4,180
	£10,020
	£16,280

	Savings from reduced admin support of Sch. Exclusion panel
	£2,500
	£6,600
	£13,050

	Total annual savings
	£6,680
	£16,620
	£28,330

	Net Present Social Value [in million £s]
	-£1.39
	-£2.16
	-£3.15

	OPTION 2
	
	
	

	Costs
	
	
	

	Transitional costs
	£6,210
	£6,900
	£16,180

	On-going Costs
	0
	0
	0

	Inclusion of Valuation Tribunal for Wales from year 6
	0
	£77,600
	£183,100

	Increased ETW costs following inclusion of School Exclusion Panel from year 4
	£171,400
	£193,200
	£214,900

	Total annual costs[footnoteRef:52] [52:  Costs attributed to the Valuation Tribunal and ETW evenly spread over 10 years to derive an annual estimate; Excludes transitional costs] 

	£120,000
	£174,000
	£241,000

	Benefits
	
	
	

	Transitional benefits
	0
	0
	0

	On-going benefits
	
	
	

	Savings from avoiding Tribunal set-up costs
	£4,180
	£10,020
	£16,280

	Savings from reduced admin support of School Exclusion panel from year 4
	£2,500
	£6,600
	£13,050

	Total annual savings
	£6,680
	£16,620
	£28,330

	Net Present Social Value [in million £s]
	-£0.91
	-£1.25
	-£1.69

	OPTION 3
	
	
	

	Costs
	
	
	

	Transitional costs
	0
	0
	0

	On-going Costs
	0
	0
	0

	Benefits
	
	
	

	Transitional benefits
	0
	0
	0

	On-going benefits
	
	
	

	Total savings
	
	
	


Source: Law Commission, own estimates, 2020.
		
73. For the reasons given on page 17, Option 1 is our preferred option.

Assumptions and Risks

74. Pension costs relating to employees of the Valuation Tribunal for Wales. Valuation Tribunal for Wales employees are currently members of the Local Government Pension Scheme. A proposed move to the unified first-tier tribunal system may involve a significant one-off cost arising from the transfer of staff. 

75. Depending on the type of appeal introduced, the cost of setting up new appeal routes to the First-tier tribunal may require consequent adjustments to IT. Those costs vary from appeal route to appeal route, and have not been factored into the cost schedule.

76. We assume that a reformed Welsh Tribunals Unit would continue to be spread across different Welsh Government buildings, with tribunal cases continuing to be heard in their current locations.

77. Trend in creation of tribunals unlikely to change.

 

	Additional assessment

Equality assessment: 

Many of our provisional proposals relate to a unified tribunal system for Wales. We envisage these provisional proposals may make the devolved Welsh tribunals more accessible for users generally, as procedural rules are rewritten. However, they are unlikely to have a significant impact on individuals with protected characteristics over a general improvement in accessibility for all users.  No adverse effects have been identified and a full EIA is not required.


Justice impact assessment: 

The impact on the justice system is examined throughout the impact assessment.


	Welsh Language Impact Assessment:

We have undertaken an assessment of the implications of proposed law reform for the Welsh language. We do not anticipate that our proposals will have a significant impact on the sustainability of Welsh speaking communities. By future-proofing the system of devolved tribunals, we hope however to ensure the longevity of access to justice for all residents in Wales. 

The administration of most tribunals (though not all) is already subject to Welsh Language Standards. The Adjudication Panel for Wales, which is not subject to the Welsh Language Standards, has made the decision to conform to their requirements. The main way in which information about services is communicated to tribunal users is through individual tribunal websites, which are available in Welsh. We anticipate that this would also be the case for the replacement, unified tribunal recommended by the final report. 

At present, the Agricultural Land Tribunal for Wales (“ALTW”), Mental Health Review Tribunal for Wales (“MHRTW”), RPTW and Educational Needs Tribunal for Wales (“ETW”) fall under the Welsh Language Standards Regulations (No 4).[footnoteRef:53] The explanatory note to those regulations explains that: [53:  	SI 2016 No 405 (WSI 125).] 


The Regulations do not authorise the Commissioner to require [the ALTW, MHRTW, RPTW and SENTW] to comply with the operational standards in Schedule 3, and hereby record keeping standards relating to operational standards, and supplementary standards which relate to operational standards. This is due to the fact that the organisations are administered by Welsh Government staff and those staff are covered by the operational standards that the Welsh Ministers are required to comply with.[footnoteRef:54] [54:  	Explanatory note to the Welsh Language Standards (No 4) Regulations SI 2016 No 405 (WSI 125) p 3 https://senedd.wales/media/l3xgbanm/sub-ld10586-em-e.pdf ] 


If tribunals administration were to be reformed so that it was the responsibility of a non-ministerial department, then that department would not be subject to the operational standards required of the Welsh Ministers. Instead, steps would need to be taken to ensure that the non-ministerial department was subject to appropriate Welsh language standards. 


Our report also recommends the creation of a Tribunal Procedure Committee, which would supervise the procedural rules applying across the chambers of a unified tribunal. That Committee could choose to prioritise ensuring that tribunal proceedings may take place in Welsh.
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