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	[bookmark: Summary1]What is the problem under consideration? Why is government intervention necessary?
The Immigration Rules inform the operation of the immigration system and affect all non-UK/EU entrants to the UK. Over 3 million entry clearance applications were made in the year ending June  2018. Some 235 000 entrants were granted an extension of their stay in the same period, and some 80 000 were granted settlement.  The Rules, as of January 2019, numbered 1133 pages. The Rules are widely recognised to be poorly drafted leading to confusion and high numbers of appeals and judicial reviews.  The success rate of immigration appeals in the First-Tier Tribunal in January to March 2018 was 50%. The Law Commission has been tasked with identifying the underlying causes of excessive length and complexity in the Rules and to develop principles to improve them for the future.      
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	[bookmark: Summary2]What are the policy objectives and the intended effects?
The project aims to:

•	enhance the accessibility of the Immigration Rules;
•	simplify and modernise the Immigration Rules; and
•	develop principles to guide the drafting of the Rules.
 
 The intended effect is to enable a more efficient and effective immigration system.     
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Option 0 - Do nothing
Option 1 - Comprehensive re-drafting of the Immigration Rules, improvements to the online presentation of the Rules, the creation of a review mechanism to maintain simplification in the future, and an updated archiving system
Option 2 - Selected reforms (including partial restructuring and renumbering the Rules but without the review mechanism and the updated archiving system)

Option 1 is preferred because it is a proportionate response which will meet all of our objectives comprehensively.
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Summary: Analysis & Evidence	Policy Option 1
Description:  Comprehensive re-drafting of Immigration Rules
FULL ECONOMIC ASSESSMENT
	Price Base Year  2017
	PV Base Year  2017
	Time Period Years  10
	Net Benefit (Present Value (PV)) (£m)

	
	
	
	Low: £23.82
	High: £63.95
	Best Estimate: £29.83



	COSTS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Cost 
(Present Value)

	Low 
	Negligible
	   
	Negligible
	Negligible

	High 
	Negligible
	
	Negligible
	Negligible

	Best Estimate

	Negligible
	
	Negligible
	Negligible

	Description and scale of key monetised costs by ‘main affected groups’ 
     

	Other key non-monetised costs by ‘main affected groups’ 
Transitional costs: Set-up costs of IT upgrade to enable improved archiving system - Expected to be negligible; Creation of review mechanism to ensure the simplification is maintained.
On-going costs: Negligible expense of facilitating review committee meetings; Maintenance of archiving system as part of departmental-wide operation 

	BENEFITS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Benefit 
(Present Value)

	Low 
	0
	   
	£2.88     
	£23.82     

	High 
	0
	
	£7.72     
	             £63.95

	Best Estimate

	0
	
	£3.60     
	£29.83     

	Description and scale of key monetised benefits by ‘main affected groups’ 
Transitional Benefits: None identified
On-going benefits: Reduced number of judicial reviews – annual savings £0.24 million – HMCTS; Reduced number of appeals in the First Tier and Upper Tribunals, annual savings £1.21 million – HMCTS; Time savings in judiciary reading/writing judgments following more easily navigated immigration rules – annual savings £2.14 million. We seek evidence from practitioners/other consultees on cost savings for applicants. 

	Other key non-monetised benefits by ‘main affected groups’ 
Increased confidence in the legal system; Savings in court hearing times; Home Office staff time savings from reduced case work and preparation/attendance at hearings; Reduced number of administrative reviews.

	Key assumptions/sensitivities/risks	Discount rate (%)

	3.5

	1.	Appeals restricted to human rights appeals. 
2.	Time savings currently based only on one group [HMCTS] – judiciary reading/writing time.
3.	Administrative review fees set on a cost recovery basis
4.	Uncertainty as to numbers of administrative reviews and judicial reviews in the system from 2019          onward due to the large anticipated volume of EU national applications
5.        Archiving utilises existing technology



BUSINESS ASSESSMENT (Option 1)
	Direct impact on business (Equivalent Annual) £m: 
	Score for Business Impact Target (qualifying provisions only) £m:

	Costs:      
	Benefits:      
	Net:      
	

	
	
	
	[bookmark: Text71]     



[bookmark: EvidenceHead]Summary: Analysis & Evidence	Policy Option 2
[bookmark: Text70]Description:  Selected Reform
FULL ECONOMIC ASSESSMENT
	Price Base Year  2017
	PV Base Year  2017
	Time Period Years  10
	Net Benefit (Present Value (PV)) (£m)

	
	
	
	Low: £9.81
	High: £30.19
	Best Estimate: £13.66



	COSTS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Cost 
(Present Value)

	Low 
	Negligible
	1    
	Negligible
	Negligible

	High 
	Negligible
	
	Negligible
	Negligible

	Best Estimate

	NEGLIGIBLE
	
	       Negligible
	Negligible

	Description and scale of key monetised costs by ‘main affected groups’ 
     

	Other key non-monetised costs by ‘main affected groups’ 

Other key non-monetised costs by ‘main affected groups’

No Transitional costs identified.
Negligible on-going costs as targeted reform takes place alongside existing day to day tasks

	BENEFITS (£m)
	Total Transition 
	(Constant Price)	Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Benefit 
(Present Value)

	Low 
	0
	   
	£1.18
	£9.81

	High 
	0
	
	£3.62
	£30.19

	Best Estimate

	           0
	
	                     £1.64
	          £13.66     

	Description and scale of key monetised benefits by ‘main affected groups’ 
Transitional Benefits: None identified
On-going benefits[footnoteRef:1] : Reduced number of judicial reviews – annual savings £0.16 million – HMCTS; Reduced number of appeals in the First Tier and Upper Tribunals, annual savings £0.48 million – HMCTS; Time savings in judiciary reading/writing judgments following more easily navigated immigration rules – annual savings £1.00 million. We seek evidence from practitioners/other consultees on cost savings for applicants. [1:  Monetised values are best estimates] 


	Other key non-monetised benefits by ‘main affected groups’ 
Increased confidence in the legal system; Savings in court hearing times; Home Office staff time savings from reduced case work and preparation/attendance at hearings; Reduced number of administrative reviews.     

	Key assumptions/sensitivities/risks	Discount rate (%)

	3.5

	1.	Appeals restricted to human rights appeals. 
2.	Time savings currently based only on one group [HMCTS] – judiciary reading/writing time.
3.	Administrative review fees set on a cost recovery basis
4.	Uncertainty as to numbers of administrative reviews and judicial reviews in the system from 2019          onward due to the large anticipated volume of EU national applications




BUSINESS ASSESSMENT (Option 2)
	Direct impact on business (Equivalent Annual) £m: 
	Score for Business Impact Target (qualifying provisions only) £m:

	[bookmark: Text67]Costs:      
	[bookmark: Text68]Benefits:      
	[bookmark: Text69]Net:      
	

	
	
	
	



Evidence Base 

1. [bookmark: _Hlk508031808]Introduction  
The Immigration Rules are made by the Secretary of State and inform who can lawfully enter and remain in the UK. The Rules cover a wide range of applicants including visitors, students, workers, family members, the armed forces and those applying for asylum.
The Law Society, the Bar Council and the Immigration Law Practitioners’ Association made submissions relating to immigration and asylum law to our 13th programme of law reform consultation. The submissions suggested two strands of work to be investigated: consolidation of statute and simplification of the Rules. Following negotiations with the Home Office, the remit of the project was narrowed to focus on the simplification of the Rules. The project forms part of the 13th programme of law reform.
The drafting of the Rules has been criticised by senior judges. Lord Justice Jackson said the Rules "have now achieved a degree of complexity which even the Byzantine Emperors would have envied”. This complexity has contributed to the sizeable number of judicial reviews. During 2016 to 2017, 12,490 immigration judicial reviews were referred for an initial paper permission decision, of which 35% proceeded to an oral hearing. The financial implication was evidenced through the budget deficit for litigation of £7.58million.[footnoteRef:2] Immigration law regularly accounts for more than 80% of judicial reviews, making approximately 16,000 per year. A percentage of these may be wholly or in part caused by ambiguity in the Rules. [2:  	Independent Chief Inspector of Borders and Immigration, An inspection of the Home Office’s mechanisms for learning from 
immigration litigation (2018), p 45.] 

Success rates on appeals to the First-Tier Tribunal, where available, are high. In the period January to March 2018, half of the 11 865 cases determined by the First-Tier Tribunal (Immigration and Asylum Chamber) were allowed. In the same period in 2017, 42% were allowed.[footnoteRef:3] [3:                Ministry of Justice, Tribunals and gender recognition statistics, Quarterly Jan- Mar 2018:                          https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/716008/tribunal-grc-statistics-q4-201718.pdf] 

[bookmark: _Hlk508033391]The overall purpose of the project is to review the Immigration Rules to identify principles under which they can be redrafted to make them simpler and more accessible to the user, and for that clarity to be maintained in the years to come. The project seeks to identify the underlying causes of excessive length and complexity in the Rules, and make recommendations to improve them for the future.
The project includes consideration of the structure and drafting of the Rules, the timing and frequency of amendments to the Rules, the division of material between Rules and guidance and the way in which the Rules are published. The review does not consider substantive immigration policy or changes to the underpinning statutory scheme.
2. Problem under consideration 
· Poorly drafted Rules
The lack of clear signposting in the Rules mean that applicants often do not submit valid applications or provide the correct documentation. In particular, points-based system applicants must navigate a number of Parts and Appendices to identify which eligibility criteria they must satisfy. Delays may result if further evidence is sought by Home Office caseworkers, or the application may be rejected as invalid or refused outright.

· The structure of the Rules
The Immigration Rules are not structured in a coherent way which can make navigating them challenging. The interaction between the Parts and Appendices is complicated, particularly in relation to family member applications. This is inefficient for Home Office caseworkers and practitioners.

· Repetition
There is considerable repetition and near-repetition in the Rules which adds to their length and complexity. For example, duplications between the Part 9 (Grounds for refusal) and Appendix FM (Family members) suitability requirements could be reduced while not altering Home Office policy. There are repetitions and near repetitions throughout the Rules which may not be necessary.

· Frequency of amendments to the Rules
In 2013 there were 12 sets of changes made to the Rules. Although the frequency of changes fell over the following years, changes can lead to complicated transitional arrangements. This has led to considerable litigation. Cases such as Edgehill v Secretary of State for the Home Department,[footnoteRef:4] Haleemudeen v Secretary of State for the Home Department[footnoteRef:5] and Singh v Secretary of State for the Home Department[footnoteRef:6] illustrate problems which are caused by frequent updates to the Rules.  [4:  	Edgehill v Secretary of State for the Home Department [2014] EWCA Civ 402.]  [5:  	Haleemudeen v Secretary of State for the Home Department [2014] EWCA Civ 558.]  [6:  	Singh v Secretary of State for the Home Department [2015] EWCA Civ 74.] 


· Cost inefficiencies
The Immigration Rules are difficult to use in practice; judges and Home Office caseworkers spend a disproportionate amount of time understanding the Rules. This contributes to a misallocation of resources which could be used more effectively if the Rules were more comprehensible.

· Lack of consultation or review
Informal consultation or review provides the opportunity to correct Rules which have generated confusion due, for example, to inaccuracies in definitions or unintended consequences. This may help to reduce the number of administrative reviews, appeals and judicial reviews. For example, the definition of “same profession” in relation to the SOC Code of Practice could have benefitted from consultation.[footnoteRef:7] [7:  	It has been reported to us that some case workers interpret “same profession” as meaning that the Tier 2 sponsored worker has to be
working within the same SOC Code of Practice under which they have been sponsored. However, the modernised guidance (internal
guidance to caseworkers) does not place that restriction and merely repeats the Rules.] 



3. Rationale for intervention 
The conventional economic approach to Government intervention to resolve a problem is based on efficiency or equity arguments. The Government may consider intervening if there are failures in the way markets operate (e.g. monopolies overcharging consumers) or if there are failures in existing Government interventions (e.g. waste generated by misdirected rules). In both cases the proposed intervention itself should avoid creating a further set of disproportionate costs and distortions. The Government may also intervene for equity (fairness) and re-distributional reasons (e.g. to reallocate goods and services to the more deprived groups in society).
As the above discussion demonstrates, the Immigration Rules suffer from significant failings. These failings result in significant economic costs for the state, and individual applicants, as well as harming the operation of efficient justice and public confidence in the law more broadly. There are a considerable number of judicial reviews and appeals in the immigration system, a percentage of which may be wholly or in part caused by ambiguity in the Immigration Rules.
Simplifying the Immigration Rules provides scope for efficiency savings for Home Office decision-makers and immigration practitioners (which may reduce expenditure in legal aid cases). 
More correctly completed and evidenced applications may also reduce the numbers of administrative reviews, appeals and judicial reviews. This would increase judicial capacity and be more cost effective.

4. Policy objectives
The project aims to:
· simplify and modernise the Immigration Rules by restructuring and redrafting them;
· reduce the frequency of amendments to the Rules;
· enhance the capacity of Home Office caseworkers and the judiciary to make the right decision first time; and
· reduce litigation costs.

5. Scale and scope 
The Immigration Rules cover a wide range of applicants (including visitors) seeking to enter the UK. Within the Immigration Rules there is also a points-based system (which non-exhaustively addresses entrepreneurs, workers and students). The UK’s points-based system was introduced in 2008 and consists of five tiers[footnoteRef:8] spread across a number of Parts and Appendices in the Rules.   [8:  	Tier 3 visas are designed for low skilled workers filling specific labour shortages – and has not yet been bought into force. ] 


In 2017 around 135.2 million passengers arrived in the UK including returning UK residents. Over 2.7 million visas were issued of which 77% were visitor visas and 8% were for study. The following data identifies the types of visas granted in that period:[footnoteRef:9] [9:  	See https://gov.uk/government/publications/immigration-statistics-october-to-december-2017/summary-of-latest-statistics (last
visited 12 March 2018), p 3.] 

· 2.1 million visitor visas
· 165,131 work-related visas
· 5,127 high value migrants [tier 1] visas
· 94,247 skilled worker [tier 2] visas
· 40,864 youth mobility and temporary workers [tier 5]
· 24,893 non points-based system 
· 223,536 study-related visas [tier 4]
· 134,857 family-related visas
There were 163,817 extensions of leave granted in 2017 to applicants applying to extend their stay from within the UK. 

Immigration decision-making
The Home Office is the department responsible for all immigration matters and makes decisions on who can enter and remain in the UK. It is also responsible for assessing administrative reviews. An administrative review is an internal mechanism for determining if the Immigration Rules have been applied correctly. In addition, the Courts and Tribunals Service plays a vital role in the UK’s immigration system by assessing whether Home Office decisions have been made correctly. The Upper Tribunal (Immigration and Asylum Chamber) hears the majority of judicial review immigration cases. The First-tier Tribunal (Immigration and Asylum) hears the majority of appeals.[footnoteRef:10] The ways in which Home Office decisions may be challenged is set out in figure 1 below. [10:            Judicial reviews are a challenge to the way in which a decision has been made, rather than whether the correct decision has been            reached. Appeals focus on whether the original decision-maker has applied and/or interpreted the law, including the Immigration Rules, correctly.
] 




Figure 1: Challenges to Home Office Immigration and Asylum decisions

Home Office decision
Judicial review
Appeal





Administrative review




Appeals
[bookmark: _Hlk511311430]The Immigration Act 2014 made largescale reforms to immigration law. For example, the Act provided for a system of administrative review to be incorporated into the Immigration Rules and prescribed the regard that courts and tribunals must have to the public interest when considering whether a decision breaches a person’s rights to respect for private and family life under Article 8 of the European Convention on Human Rights. In addition, grounds of appeal were limited to refugee, humanitarian protection and human rights claims. It is no longer possible to appeal a decision solely because it was not in accordance with the Immigration Rules. Instead, applicants may be able to challenge such decisions under the Home Office’s internal system of administrative review. Where there is a right of appeal, this will initially be made to the First-tier Tribunal (Immigration and Asylum). There may be a further right of appeal to the Upper Tribunal (Immigration and Asylum Chamber), the Court of Appeal and lastly the Supreme Court. The average number of appeal applications [receipts] and disposals for the three-year period ending 2018 is indicated in table 1 below.

Table 1: Number of Appeal Receipts and Disposals in IAC First and Upper Tribunals, 
     2015/16 – 2017/18[footnoteRef:11] [11:  	See https://www.gov.uk/government/statistics/tribunals-and-gender-recognition-certificate-statistics-quarterly-july-to-september-20187
(last visited 6 December 2018). Main Tables UIA.1, UIA.2, FIA.1 and FIA.2.] 


	Year
	IAC First Tier Tribunal
	 IAC Upper Tribunal

	
	Total Receipts[footnoteRef:12] [12:  	Total receipts over the years shown include some cases, including points-based appeals, which would not be appealable if the decisions were made today.] 

	Human Rights Receipts
	Human Rights Determined[footnoteRef:13]  [13:               Disposals determined.] 

	Total 
Receipts
	Human Rights Receipts
	Human Rights
Determined[footnoteRef:14]  [14:               Disposals determined.] 


	2015/16
	76,920
	23,463
	693
	7,970
	24
	8

	2016/17
	54,439
	23,887
	9,544
	6,276
	499
	206

	2017/18
	45,340
	20,099
	22,787
	8,264
	2,469
	1,139

	3 year Average[footnoteRef:15] [15:               The three year average, 2015/16 to 2017/18 inclusive. ] 

	58,900
	22,483
	16,512
	7,503
	 997   
	451


As a result of the changes in rights of appeal made by the 2014 Act, we consider the impact of our proposals only on human rights appeals, as a remaining group of appeals of a significant size. 
Cost of appeals
The average cost of an appeal to the Upper Tribunal is about £1,400 and takes about 3 hours.[footnoteRef:16] Appeals to the First-tier Tribunal exhibit considerable variation depending on the case type. The average cost is about £1,000 and on average cases take about 3 and a half hours. [16:  	Cost breakdown as supplied to the Law Commission by HMCTS. Costs cover all staffing [judiciary/administrative/clerical] as at Q3
2017/18. The 3 hour estimate includes both hearing time and reading/writing up judgment time.] 

Judicial review
Judicial review is a procedure which determines the lawfulness of an administrative action; it is also a remedy of last resort. This means that if an applicant has access to an alternative remedy such as an appeal then judicial review will not be available. Where an applicant has a right to an administrative review, this avenue must be exhausted before a judicial review can be pursued.
Until 2014, the High Court (Administrative Court) heard judicial reviews. However, the Upper Tribunal (Immigration and Asylum Chamber) now determines the majority of immigration judicial reviews. The Administrative Court continues to determine judicial reviews if they fall within certain categories. These include challenges to the lawfulness of primary or secondary legislation or to the Immigration Rules, to the lawfulness of detention, to decisions on nationality, and applications for a declaration of incompatibility.[footnoteRef:17] The Administrative Court has the power to transfer suitable cases to the Upper Tribunal. The number of judicial reviews lodged in the Upper Tribunal for the four-year period ending April 2018 is indicated in table 2 below. The applications are subject to an initial permission stage decision. They proceed to a full judicial review hearing only if permission is granted.  [17:              See https://www.judiciary.uk/publications/lord-chief-justices-direction-regarding-the-transfer-of-immigration-and-asylum-judicial-        review-cases-to-the-upper-tribunal-immigration-and-asylum-chamber/ and the Senior Courts Act 1981, s 31A(7).] 

[bookmark: _Hlk509989126]
Table 2: Number of UTIAC Judicial Reviews and Disposals, 2014/15 – 2017/18[footnoteRef:18] [18:  	See https://www.gov.uk/government/statistics/tribunals-and-gender-recognition-certificate-statistics-quarterly-july-to-september-20187
(last visited 6 December 2018). Main Tables UIA.1 and UIA.2. Disposals include judicial reviews which are withdrawn or found to be        invalid. Determinations are those where a decision is made on paper or at a hearing.] 


	Year
	UTIAC Judicial review receipts
	UTIAC Judicial Review disposals
	UTIAC Judicial Reviews determined

	2014/15
	15,179
	15,084
	8,296

	2015/16
	15,727
	19,128
	13,963

	2016/17
	13,372
	13,720
	9,741

	2017/18
	10,011
	11,120
	7,895

	Average
	13,572
	14,763
	9,974




Cost of judicial reviews
[bookmark: _Hlk531962812]In 2017/18 figures the cost of a judicial review to the Upper Tribunal was on average about £1,700 per application. The average time required was just over 8 hours per review.[footnoteRef:19]This average figure reflects the higher costs of a substantive judicial review hearing which follows if permission to apply for judicial review is granted. As only approximately 20 % of cases in immigration judicial review proceed past the permission stage, we have based our cost estimate on 80% of total judicial review case numbers concluding at the permission stage, and 20% of cases concluding at the substantive stage.[footnoteRef:20]   [19:  	Cost breakdown as supplied to the Law Commission by HMCTS. Costs cover all staffing [judiciary/administrative/clerical] as at Q3
2017/18. Application costs include both judge hearing time and reading/writing up time, also administrative and clerking time.]  [20:                See https://www.gov.uk/government/statistics/tribunals-and-gender-recognition-certificate-statistics-quarterly-july-to-september-20187
(last visited 6 December 2018). Tables UIA.3.] 

Administrative review
Administrative review is the Home Office’s internal mechanism for addressing challenges to their decisions. The current regime was implemented between 20 October 2014 and 6 April 2015 in response to the Immigration Act 2014 reducing rights of appeal in the courts and tribunals.
Administrative review provides for a caseworker to review an eligible decision taken by one of his or her colleagues to see whether it is wrong because of a caseworker error. 
In the Immigration Rules, Appendix AR (Administrative review) explains which Home Office decisions are “eligible” for administrative review. These include:
· Tier 1, Tier 2, Tier 4 and Tier 5 under the points-based system; and
· partners and children of the above applicants.
Administrative reviews consider whether there has been a “caseworking error” which includes where:
· the decision not to request specified documents was incorrect;
· the original decision maker applied the Immigration Rules incorrectly; or
· the Secretary of State’s relevant published policy and guidance was applied incorrectly.
The 2015 report[footnoteRef:21] identifies nearly 3,300 requests during 20 October 2014 – 31 August 2015. The impact assessment recommending the introduction of administrative reviews identified a fee on a cost recovery basis[footnoteRef:22]. [21:  	An inspection of the administrative review processes introduced following the Immigration Act 2014 (last visited 19 March
2018), p 5.]  [22:  	See https://www.parliament.uk/documents/impact-assessments/IA13-24A.pdf (last visited 17 April 2018), p 2.] 


Home Office savings
Decision-making by reference to simpler Immigration Rules which require less frequent amendment could save caseworker time and might also reduce the incidence of caseworking error. We do not have figures for these savings, but these will amount to a percentage of overall caseworking costs. 



6. Main stakeholders 
· Migration Advisory Committee
· Legal Aid Agency
· HMCTS
· Home Affairs Select Committee
· Home Office
· The Law Society
· The Bar Council
· Immigration Law Practitioners’ Association (ILPA)
· Think tanks: such as Migration Watch UK, the Migration Observatory and Centre for Research and Analysis of Migration
· Legal practitioners
· Charities associated with immigration: such as Citizens Advice Bureaux, Joint Council for the Welfare of Immigrants, Refugee Action, and the AIRE Centre
· Universities: such as Universities UK and Independent Higher Education
· Business groups: such as the Institute of Directors, Chambers of Commerce, British Hospitality Association and Confederation of British Industry

7.  Description of options considered 
This impact assessment compares two options against the do nothing [option 0]:
(1) Option 0 – Do nothing
(2) Option 1 – Comprehensive re-drafting of Immigration Rules
(3) Option 2 – Selected reforms (including partial restructuring and renumbering, but without the review mechanism) )
Option 0 – Do nothing
This option would be to retain the existing Immigration Rules. The Law Commission has rejected this option as it would leave the Rules relating to immigration unclear. The key features and associated problems of the current law are summarised in table 3 below.
Table 3: Option 0 Key features and associated problems

	Key features
	Associated problems

	Poorly drafted Rules
	The lack of clear signposting in the Rules mean that applicants do not provide the correct documentation. This causes delays if the correct documentation is sought by Home Office caseworkers.

	The structure of the Rules
	The Immigration Rules are not structured in a coherent way which can make navigating the Rules challenging. This is inefficient for Home Office caseworkers and practitioners.

	Repetition
	[bookmark: _Hlk508036563]There is considerable repetition and near-repetition in the Rules which adds to their complexity and length.

	Frequency of amendments to the Rules
	In 2013 there were 12 sets of changes made to the Rules. In 2018 there were 6. This can lead to complicated transitional arrangements which has led to considerable litigation. 

	Cost inefficiencies
	The Immigration Rules are difficult to use in practice which creates inefficiencies for the judiciary as well as the Home Office. This contributes to a misallocation of resources which could be used more effectively if the system were made more effective.

	Lack of review
	The Rules sometimes have unintended consequences – for example, where definitions are inaccurate and are later amended. This causes confusion and may lead to administrative reviews, appeals and judicial reviews.



The main proposals are set out in the Law Commission’s Consultation Paper, the key features of which are summarised below.
Option 1 – Preferred option
The preferred option is based on the provisional proposals made by the Law Commission in its Consultation Paper published in January 2019. These proposals comprised: 
Restructuring the Rules;
Reducing repetitions;
Renumbering the Rules;
Redrafting the Rules;
Introducing a mechanism for reviewing changes to the Rules;
Introducing a new search facility in an updated archiving system
Restructuring the Rules
The structure of the Rules makes them difficult to navigate. Users routinely need to refer to multiple parts of the Rules to determine the eligibility requirements which applicants must satisfy.
We propose that the Rules should be restructured to make them simpler. The complex organisation of the Rules increases the chance of errors by both applicants and Home Office caseworkers. The structure of the Rules may also cause delays where applicants do not supply the correct documentation which is later sought by Home Office caseworkers. 
The presentation of the Rules online could be improved as part of the restructuring process. 
Restructuring the Rules could be undertaken by existing Home Office policy officials and therefore does not impose any additional costs beyond that of an opportunity cost.
Reducing repetitions
There is considerable repetition and near-repetition in the Rules which adds to their complexity and length. 
[bookmark: _Hlk531076798]We have concluded that repetitions and near repetitions should be audited to identify differences of wording and to retain only those found to be necessary. This would make the Rules more user-friendly.
Eliminating unnecessary repetitions could be undertaken by existing Home Office policy officials and therefore does not impose any additional costs.
Renumbering the Rules
The numbering system adopted by the Rules and within the Appendices is frequently criticised for being illogical, inconsistent and confusing. The Appendices to the Rules adopt a different system of internal numbering altogether, and are even more disparate in their approach. Consequently, the Rules have become extremely difficult, and in some places almost impossible, to navigate. An applicant directed to a Rule by a form or a notice, or a lawyer attempting to draw a judge’s attention to a provision, is placed in an extremely difficult position.
We propose that the numbering needs to be overhauled and rationalised. Renumbering the Rules would make them much easier to navigate.
The renumbering of the Rules could be undertaken by existing Home Office policy officials and therefore does not impose any additional costs.
Redrafting Parts of the Rules
Our review has developed a drafting Guide which would make the Rules more comprehensible. We propose that the Rules would benefit from being redrafted in line with our recommendations
Additionally, the Home Office may conclude that some parts of the Rules could be re-drafted in order to be shorter and less prescriptive.
This proposal would not impose additional costs, although training of caseworkers and changes to internal processes might be necessary if a less prescriptive approach to the Rules were adopted as a matter of policy. 
Review mechanism
We have been told that the Home Office has made amendments to the Rules in response to direct feedback from legal practitioners about how the new Rules were not drafted correctly or could work better in practice. It has also been suggested that when there has been prior consultation, the Rules have worked better in practice.
We are canvassing views on whether a review mechanism might be established to help to establish and maintain simplification of the Rules. An ad hoc body could include civil servants, legal practitioners, members of the judiciary and other stakeholders. The body could be used to pick up errors or aspects of the changes that could be made to work more effectively.
It is envisaged that such a body would be comprised of up to 10 members who would serve on a voluntary basis. The group would be expected to meet at least twice per year. The only cost would be members’ expenses.
New search facility in an updated archiving system
Statements of changes to the Rules are the vehicle through which the Rules are updated. The statements of changes specify how the new Rules will be implemented.
However, transitional arrangements are complicated and are not always expressed through the Rules themselves. The complex nature of the transitional arrangements has led to costly litigation in the higher courts.
[bookmark: _Hlk512445597]The Home Office now provides that versions of the Rules (dating back to 9 July 2012) are archived. However, there is no search facility which enables the comparison of different sets of historic Rules. This must be done manually.
We also seek views on the creation of an updated archiving system which would be free to members of the public and would contain a search facility. This would enable a user to search for a given Rule which would then display all previous versions with their applicable dates. Where provisions are the subject of transitional provisions it could then be clearly marked and explained. This would assist Home Office caseworkers and the judiciary to make the right decision first time, thus avoiding administrative reviews, appeals and judicial reviews.
Our proposed search and compare facility may be able to be installed through utilising the existing Gov.uk framework. It would not be a completely new archiving database.
Option 2 – Selected reforms (including renumbering the Rules and contents pages)
Partial restructuring;
Eliminating repetitions;
Renumbering;
Introducing overviews and contents pages;

Partial restructuring
A limited restructure of the Rules could be undertaken. This may include moving content found in Appendices into Parts of the Rules so that applicants do not need to refer to multiple Parts as often.
Whilst this approach may have some benefits, it is unlikely to substantially simplify the Rules.
Reducing repetitions
We have concluded that repetitions and near repetitions should be audited to identify differences of wording and to retain only those found to be necessary. This would make the Rules more user-friendly.
Eliminating unnecessary repetitions could be undertaken by existing Home Office policy officials and therefore does not impose any additional costs.
Whilst this approach may have some benefits, it is unlikely to substantially simplify the Rules.
Renumbering
The numbering system adopted by the Rules has made them extremely difficult to navigate. We have concluded that the numbering needs to be standardised and simplified. This proposal could apply solely to new Rule changes. However, we consider that the Rules should be renumbered in their entirety rather than compound the issue by implementing a new numbering system only for future Rule changes.
Overviews and contents pages
Overviews and contents pages would make the Rules more accessible. However, this reform alone would not resolve the more entrenched drafting issues in the Rules.

Monetised and non-monetised costs and benefits of each option 

This Impact Assessment identifies both monetised and non-monetised impacts on individuals, groups and businesses in the UK, with the aim of understanding what the overall impact to society might be from implementing these options. The costs and benefits of each option are compared to the “do nothing” option. Impact Assessments place a strong emphasis on valuing the costs and benefits in monetary terms (including estimating the value of goods and services that are not traded). However, there are important aspects that cannot sensibly be monetised. These might include how the proposal impacts differently on particular groups of society or produces changes in equity and fairness, either positive or negative.
When calculating the net present value (“NPV”) for the impact assessment we have used a time frame of ten years, with the present being year 0. We have assumed that the transitional costs and benefits occur in year 0, the current year, unless otherwise indicated. Ongoing costs and benefits accrue in years 1 to 10. We have used a discount rate of 3.5%, in accordance with HM Treasury guidance. Unless stated all figures are in 2017/18 prices, and have been uprated using the GDP deflator to adjust for inflation.

Option 0: Do nothing [base case]
Because the “do nothing” option is compared against itself its costs and benefits are necessarily zero, as is its NPV.[footnoteRef:23] [23:  	The NPV shows the total net value of a project over a specific time period. The value of the costs and benefits in an NPV are adjusted
to account for inflation and the fact that we generally value benefits that are provided now more than we value the same benefits provided in the future.] 


Option 1: Comprehensive reform
Costs
Transitional Costs
1. Training 
 Home Office caseworkers will need training in the new version of the Rules, particularly if a less prescriptive approach is adopted. Internal processes may need to be changed. 
Training costs of legal advisers are expected to be negligible, and absorbed within CPD. As it stands, updates to immigration policy require training. These routine updates to immigration law are likely to be more complicated than our proposed structural reforms to the Immigration Rules. CPD hours could also be reduced through our proposals simplifying the Rules.

2. Improvements in the online presentation of the Rules
This falls within existing work to which resources have already been allocated. 

3. Set-up costs of updated archiving system
The Gov.uk website now provides versions of the Rules (dating back to 9 July 2012). However, there is no search facility which enables the comparison of different sets of historic Rules.
We provisionally propose an updated archiving system which would be free to members of the public and would contain a search facility.
We do not currently have information on implementation costs. A search and compare facility may be able to be installed through utilising the existing Gov.uk framework.

4. Set-up costs of establishing review mechanism
A review body is required to inform the drafting procedure. Whilst it is expected that this will consist of volunteers there will need to be a recruitment exercise of the anticipated 10 members and initial induction of members, drafting terms of work and establishing a light-touch secretariat to manage the committee. We therefore expect there to be small cost implications.

On-going Costs
1. Review Committee Meetings
Whilst not a paid position, expenses will be incurred by the 10 members. It is anticipated that meetings will be at existing offices and so no additional costs will be incurred beyond those of expenses.

2. Maintenance of online presentation of the Rules and updated archiving system
The proposed updated search function would enable users to compare historic Rules. This would help users to establish which Rules temporally apply to any application. 
Maintaining the online presentation of the Rules and the archiving system could be done through existing staff members.

Benefits
Transitional benefits
None identified

On-going benefits
1. Reduction in number of judicial reviews
We anticipate a reduction in the number of judicial reviews in the light of our comprehensive reforms. This is based on the assumption that there will be fewer invalid applications[footnoteRef:24] made, or applications submitted without the correct supporting evidence, under better drafted Immigration Rules. If initial applications include the correct evidence, then we are assuming that an increased proportion of them will not be rejected, which could lead to a reduction in judicial reviews. [24:  	Invalid applications under para 34A of the Rules.] 

The reduction in judicial reviews will probably be higher under our comprehensive reforms than under option 2 as the Rules would be clarified to a greater extent. Our more modest reforms in option 2 will have an impact, but are unlikely to provide users with the same level of clarity as option 1.
We also consider that our reforms will have a greater impact on appeals than on judicial reviews. This is because judicial reviews can raise other wider issues of legitimate expectation and fairness in decision-making which our reforms do not address. For this reason, we have relied on a lower estimate of the reduction in the number of judicial reviews than in the number of appeals in our calculation of projected annual savings set out below. 



	Table 4: Annual Savings from the reduction in Judicial Reviews in the Upper Tribunal of the Immigration and Asylum Chamber [IAC]

	
	Low estimate
	Best estimate
	High estimate

	Number of judicial reviews
	9,475
	9,974
	10,473

	Percentage reduction in judicial reviews 
	1%
	3%
	5%

	Savings from the Permission Stage
	£0.04 m
	£0.14 m
	£0.25 m

	Savings from the Substantive Stage
	£0.04 m
	£0.10 m
	£0.13 m

	Total Annual savings[footnoteRef:25] [25:  	Average annual savings over 10 years.] 

	£0.08 m
	£0.24 m
	£0.38 m



Assumptions:
· +/- 5 percent around the average annual number of judicial reviews over the most recent three year period.
· 80% [best estimate] of judicial reviews determined at the permission stage[footnoteRef:26],  +/- 5% high/low estimates [26:  The permission stage covers both the paper and oral renewal stage. For simplicity and in the absence of further information we have assumed that 80% of judicial reviews are determined at the permission stage. The 80% estimate is informed by Table UIA3 found at https://www.gov.uk/government/statistics/tribunals-and-gender-recognition-certificate-statistics-quarterly-july-to-september-20187 But note that the proportions are approximations as some cases are counted in the quarter in which they did not occur. ] 

· The scope of reduction in appeals is limited to determined human rights cases

Estimated annual savings = £0.24 million [best estimate]
Present value over 10 years = £1.96 million [best estimate]
We seek evidence from practitioners /other consultees on cost savings for applicants.

2.  Reduction in number of appeals to First Tier and Upper Tribunals
As noted above, since the Immigration Act 2014, rights of appeal have been limited to refugee, humanitarian protection and human rights claims. Nonetheless, option 1 would include a comprehensive redraft of the various parts of the Rules which govern family member applications.[footnoteRef:27] This would clarify family member applications. Clearer family member Rules could reduce appeals, either through applicants supplying the correct evidence or through Home Office decision-makers applying the correct provisions in the Rules.  [27:  	Part 8 (Family members), Appendix FM (Family members) and Appendix FM-SE (Family members – specified evidence).] 

Option 2 proposes a more limited restructuring of the Rules. Hence, we expect our comprehensive reforms to deliver a greater reduction in appeals.

Table 5: Savings from the reduction in Appeals in the IAC First Tier and Upper Tribunals

	
	Low estimate
	Best estimate
	High estimate

	Number of FT IAC appeals
	21,648
	22,787
	25,066

	Average cost of FT IAC appeals[footnoteRef:28] [28:  Rounded to nearest £10] 

	£1,000
	£1,000
	£1,000

	Percentage reduction in FT IAC appeals
	2%
	5%
	10%

	Annual savings in FT IAC[footnoteRef:29] [29:  	Average annual savings over 10 years.] 

	£0.73 m
	£1.13 m
	£2.49 m

	Number of UT IAC appeals
	1,082
	1,139
	1,253

	Average cost of UT IAC appeals
	£1,350
	£1,350
	£1,350

	Percentage reduction in appeals[footnoteRef:30] [30:  	Average annual savings over 10 years.] 

	2%
	5%
	10%

	Annual savings UT IAC
	£0.03 m
	£0.08 m
	£0.17 m

	Total savings in appeals
	£0.75 m
	£1.21 m
	£2.66 m



Assumptions:
· +/- 5 percent around 2017/18 annual number of appeals [best estimate]. The most recent annual data is relied upon because significant growth since 2014 means the average underestimates future trends.
· Percentage reductions, 2 – 10%, 5% is the best estimate
· The scope of reduction is limited to the Human Rights category only. 

Estimated annual savings = £1.21 million [best estimate]
Present value over 10 years = £10.06 million [best estimate]

We seek evidence from practitioners/other consultees on cost savings for applicants.

3.  Reduction in number of administrative reviews
We consider that clearer Rules could reduce the number of administrative reviews. Decisions under Part 6A (Points-based system), which are eligible for review, would be substantially restructured and redrafted under option 1. Parents and children of points-based system applicants could also benefit through our reforms. Administrative reviews could be reduced if applicants submit the correct evidence first time or if Home Office decision-makers make the correct decision in the first instance.[footnoteRef:31] We have not proposed far-reaching reform to Part 6A in option 2 and would therefore expect reductions to be more limited under this approach. The impact assessment introducing administrative reviews indicated a fee on a cost recovery basis. If this is the case, the anticipated reduction in the number of administrative reviews is likely to have little direct financial impact on the Home Office but could facilitate the re-direction of resources to suit business needs better. It would also mean savings for applicants. [31:  	For example, making the correct decision to request specified documents.] 

We seek evidence from practitioners/other consultees on cost savings for applicants.

4.  Efficiency [time] savings from shorter judicial reviews and appeal hearings
[bookmark: _Hlk531963966]We consider that our reforms will also deliver efficiency savings. On average, judicial reviews take approximately 8 hours which includes: reading the papers, the hearing, and writing up the judgment. However, this figure includes lengthy substantive judicial review hearings. Most judicial reviews are concluded at the permission stage. We have adjusted our estimate of the time taken to 4 hours to reflect this. This figure includes the possibility that the claim proceeds to an oral hearing.  A proportion will however conclude at the paper stage. Appeals in the Upper Tribunal take about three hours (inclusive of reading and writing time).
In our view, our reforms are most likely to impact reading and writing times. This is because judges may have to consult the Rules frequently in these stages. It is difficult to estimate the time taken by references to the Rules during the hearing, and to determine to what extent the complexity of the Rules of itself lengthens hearing times. 
We seek evidence from practitioners/other consultees on savings for applicants.

	Table 6: Judiciary Time savings in reading/writing judgment time

	
	Low estimate
	Best estimate
	High estimate

	Number of FT IAC appeals
	10,824
	11,394
	12,533

	Time reduction [mins]
	15
	15
	30

	Annual time savings in FT IAC 
	£1.84 m
	£1.94 m
	£4.27 m

	Number of UT IAC appeals
	541
	570
	626

	Time reduction [mins]
	15
	15
	30

	Annual time savings in UT IAC
	£0.12 m
	£0.13 m
	£0.28 m

	Number of UT IAC [JRs]
	4,738
	4,987
	5,236

	Time reduction [mins]
	n/a
	n/a
	n/a

	Annual time savings in UT IAC [JRs]
	£0.06 m
	£0.07 m
	£0.09 m

	TOTAL SAVINGS[footnoteRef:32] [32:     Rounding means that the total may on occasion not equal the sum of the parts] 

	£2.02 m
	£2.14 m
	£4.64 m



	Assumptions:
· Only 50% of all appeals and judicial reviews generate time savings;

· 80% of all judicial reviews are determined at the permission stage and these generate time savings between 10 mins [low/best estimate] and 15 mins [high estimate]; 20% of judicial reviews proceed to substantive hearings and generate savings between 20 mins [low/best estimate] and 25 mins [high estimate]

Estimated annual savings = £2.14 million [best estimate]
Present value over 10 years = £17.81 million [best estimate]

5.  Reduced departmental costs
[bookmark: _Hlk536618643]There are costs to the Home Office from preparing for appeals/judicial reviews and also from attendance at hearings. With the reduction in the number of appeals/judicial reviews, this represents a departmental benefit. Resources can be reallocated elsewhere to other areas of priority. However, efficiency savings are unlikely to be translated into cash savings, as such savings are likely to absorbed within daily demands.

6.  Improved public confidence in immigration procedure
The Rules are frequently criticised by the senior judiciary and legal practitioners; they are considered to be inadequate. Our comprehensive reforms would address the causes of complexity in the Rules and improve them for the future. This is likely to improve the reputation of the UK’s immigration system.

Option 2: Selected reform without archiving or review mechanism

Costs

Transitional costs
None identified

On-going costs
No on-going costs identified. It is assumed that drafting will be undertaken by existing staff as part of regular duties. The reforms offered in option 2 is limited in scope, and unlikely to require more resources other than those required by routine changes to the Immigration Rules. 

Benefits

Transitional benefits
None identified

On-going benefits
1.  Reduction in number of judicial reviews
As stated, option 2 is more limited in scope than option 1.  As a result, there is less scope for substantial impact and we have adjusted the percent decreases to reflect this. However, option 2 is unlikely to be entirely negligible in its effect. Restructuring and renumbering the Rules, eliminating unnecessary repetitions and introducing overviews and contents pages could clarify aspects of the Rules and potentially lead to a reduction in judicial reviews.

Table 7: Savings from the reduction in Judicial Reviews in the Upper Tribunal of the 
Immigration and Asylum Chamber [IAC]

	
	Low estimate
	Best estimate
	High estimate

	Number of judicial reviews
	9,475
	9,974
	10,473

	Percentage reduction in judicial reviews 
	0%
	2%
	3%

	Savings from the Permission Stage
	£0.0
	£0.09 m
	£0.15 m

	Savings from the Substantive Stage
	£0.0
	£0.07 m
	£0.08 m

	Total Annual savings[footnoteRef:33] [33:  	Average annual savings over 10 years.] 

	£0.0
	£0.16 m
	£0.23 m




See Option 1 Assumptions with the following exception:
Percentage reductions, 0 – 3% where 2% is the best estimate

Estimated annual savings = £0.16 million [best estimate]
Present value over 10 years = £1.31 million [best estimate]

2.  Reduction in number of appeals to First Tier and Upper Tribunals
In line with our analysis in judicial review reductions, we expect option 2 to offer more limited savings than our comprehensive reforms.

Table 8: Savings from the reduction in Appeals in the IAC First Tier and Upper Tribunals

	
	Low estimate
	Best estimate
	High estimate

	Number of FT IAC appeals
	21,648
	22,787
	25,066

	Average cost of FT IAC appeals[footnoteRef:34] [34:              Rounded to nearest £10] 

	£1,000
	£1,000
	£1,000

	Percentage reduction in FT IAC appeals
	1%
	2%
	4%

	Annual savings in FT IAC[footnoteRef:35] [35:  	Average annual savings over 10 years.] 

	£0.21 m
	£0.45 m
	£0.99 m

	Number of UT IAC appeals
	1,082
	1,139
	1,253

	Average cost of UT IAC appeals
	£1,350
	£1,350
	£1,350

	Percentage reduction in appeals
	1%
	2%
	4%

	Annual savings UT IAC
	£0.01 m
	£0.03 m
	£0.07 m

	Total savings in appeals
	£0.23 m
	£0.48 m
	£1.06 m



See Option 1 Assumptions with the following exception:
· Percentage reductions, 1 – 4% where 2% is the best estimate


Estimated annual savings = £0.48 million [best estimate]
Present value over 10 years = £4.02 million [best estimate]

3.  Reduction in number of administrative reviews
We expect reductions in administrative reviews to come from restructuring and redrafting the Rules, which would include re-drafting Part 6A (Points-based system) which attracts a right to administrative review; option 2 offers a partial restructuring of the Rules and no substantial redrafting, is therefore unlikely to offer the same level of savings as option 1.

4.   Efficiency [time] savings from shorter judicial reviews and appeal hearings
Option 2 and could make the Rules easier to navigate and therefore offer some savings for reading and writing time.

Table 9: Judiciary Time savings in reading/writing judgment time 
	
	Low estimate
	Best estimate
	High estimate

	Number of FT IAC appeals
	10,824
	11,394
	12,533

	Time reduction [mins]
	7
	7
	15

	Annual time savings in FT IAC 
	£0.86 m
	£0.90 m
	£2.14 m

	Number of UT IAC appeals
	541
	570
	626

	Time reduction [mins]
	7
	7
	15

	Annual time savings in UT IAC
	£0.06 m
	£0.06 m
	£0.14 m

	Number of UT IAC [JRs]
	4,738
	4,987
	5,236

	Time reduction [mins]
	n/a
	n/a
	n/a

	Annual time savings in UT IAC [JRs]
	£0.03 m
	£0.04 m
	£0.06 m

	TOTAL SAVINGS
	£0.95 m
	£1.00 m
	£2.33 m



	See Option 1 Assumptions with the following exception:
· 80% of all judicial reviews are determined at the permission stage and these generate time savings between 5 mins [low/best estimate] and 10 mins [high estimate]; 20% of judicial reviews proceed to substantive hearings and generate savings between 10 mins [low/best estimate] and 15 mins [high estimate]

Estimated annual savings = £1.00 million [best estimate]
Present value over 10 years = £8.33 million [best estimate]
[bookmark: _Hlk534892719]
5.  Reduced departmental costs
There are costs to the Home Office from preparing for appeals/judicial reviews and also from attendance at hearings. With the reduction in the number of appeals/judicial reviews, this represents a departmental benefit. Resources can be reallocated elsewhere to other areas of priority. However, efficiency savings are unlikely to be translated into cash savings, as such savings are likely to absorbed within daily demands. 

6.  Improved public confidence in immigration procedure
Criticisms of the Rules often relate to their length and numbering system. Both of these criticisms would be addressed under option 2. In addition, overviews and contents pages could make the Rules easier to navigate. Therefore, option 2 is capable of improving the public’s confidence in the Rules and immigration procedure.

9. Risks 
We have assumed the cost of administrative reviews is covered by their fees. If this is not the case and the costs outweigh the fee there is scope for Home Office savings. Alternatively, if fees are greater than the unit cost, the extent of gain will be reduced.


10. Wider impacts  
· Equality impact assessment to follow 
· Justice impact – considered throughout the impact assessment 

· 11. 	Table 10: Summary table of Costs/Benefits [in £million]
	
	Low estimate (£)
	Best estimate (£)
	High estimate (£)


	Option 1
	
	
	

	Transitional cost
	N/A
	N/A
	N/A

	On-going cost
	N/A
	N/A
	N/A

	Present value over 10 years [Cost]
	N/A
	N/A
	N/A

	Transitional benefit
	0
	0
	0

	On-going benefit
	£2.88
	£3.60
	£7.72

	Present value over 10 years [Benefit]
	£23.82
	£29.83
	£63.95

	Net Present value
	£23.82
	£29.83
	£63.95

	Option 2
	
	
	

	Transitional cost
	0
	0
	0

	On-going cost
	0
	0
	0

	Present value over 10 years [Cost]
	0
	0
	0

	Transitional benefit
	0
	0
	0

	On-going benefit
	£1.18
	£1.64
	£3.62

	Present value over 10 years [Benefit]
	£9.81
	£13.66
	£30.19

	Net Present value
	£9.81
	£13.66
	£30.19
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