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3.4 Behaviour Orders

3.4.1. Criminal Behaviour Orders

3.4.1.1. General

Note: Saving and transitional provisions are contained in ASBCPA 2014 s.33, setting out the
transitional arrangements for the repeal of, amongst others, the ASBO. For the purposes of the
CBO, the relevant date is the date the proceedings were begun; prior to the commencement date
(20 October 2014) the power to make an ASBO is preserved and a CBO is not available.

What is a CBO?

ASBCPA 2014 s.22%°: Power to make orders

s.22(5) - acriminal behaviour order is an order which, for the purpose of preventing the offender
from engaging in such behaviour:

(@) prohibits the offender from doing anything described in the order;

(b) requires the offender to do anything described in the order.
Offenders aged under 18
ASBCPA 2014 s.23%": Proceedings on an application for an order

s.23(7) - subsection (8) applies in relation to proceedings in which a criminal behaviour order is
made against an offender who is under the age of 18.
s.23(8) - in so far as the proceedings relate to the making of the order:

(@) section 49 of the Children and Young Persons Act 1933 (restrictions on reports of
proceedings in which children and young persons are concerned) does not apply
in respect of the offender;

(b) section 39 of that Act (power to prohibit publication of certain matters) does so
apply.
Definitions

ASBCPA 2014 s.22%: power to make orders

s.22(10) - in this section “local youth offending team” means:

(a) the youth offending team in whose area it appears to the prosecution that the
offender lives, or

(b) if it appears to the prosecution that the offender lives in more than one such area,
whichever one or more of the relevant youth offending teams the prosecution
thinks appropriate.

%39 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%1 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
92 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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Special measures for witnesses

ASBCPA 2014 s.31%%%: Special measures for witnesses

s.31(1) -

5.31(2) -

s.31(3) -

s.31(4) -

s.31(5) -

chapter 1 of Part 2 of the Youth Justice and Criminal Evidence Act 1999 (special
measures directions in the case of vulnerable and intimidated witnesses) applies to
criminal behaviour order proceedings as it applies to criminal proceedings, but with:

(&) the omission of the provisions of that Act mentioned in subsection (2) (which
make provision appropriate only in the context of criminal proceedings), and

(b) any other necessary modifications.

the provisions are:

(&) section 17(4) to (7);

(b) section 21(4C)(e);

(c) section 22A;

(d) section 27(10);

(e) section 32.

rules of court made under or for the purposes of Chapter 1 of Part 2 of that Act apply to
criminal behaviour order proceedings:

(a) to the extent provided by rules of court, and

(b) subject to any modifications provided by rules of court.

section 47 of that Act (restrictions on reporting special measures directions etc) applies
with any necessary modifications:

(a) to adirection under section 19 of that Act as applied by this section;

(b) to adirection discharging or varying such a direction.

Sections 49 and 51 of that Act (offences) apply accordingly.

in this section “criminal behaviour order proceedings” means proceedings in a

magistrates’ court or the Crown Court so far as relating to the issue whether to make a
criminal behaviour order.

Power to issue guidance

ASBCPA 2014 s.32%*: Guidance

s.32(1) -

5.32(2) -

the Secretary of State may issue guidance to:
(@) chief officers of police, and
(b) the councils mentioned in section 29(2),

about the exercise of their functions under this Part.

the Secretary of State may revise any guidance issued under this section.

933 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
94 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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s.32(3) - the Secretary of State must arrange for any guidance issued or revised under this
section to be published.

3.4.1.2. Availability and power to order

Availability

ASBCPA 2014 s.22%°: Power to make orders

s.22(1) - this section applies where a person (“the offender”) is convicted of an offence.

s.22(6) - the court may make a criminal behaviour order against the offender only if it is made in
addition to:

(@) asentence imposed in respect of the offence, or
(b) an order discharging the offender conditionally.

s.22(7) - the court may make a criminal behaviour order against the offender only on the
application of the prosecution.

Test to apply
ASBCPA 2014 s.22%%®: Power to make orders

s.22(2) - the court may make a criminal behaviour order against the offender if two conditions
are met.

s.22(3) - the first condition is that the court is satisfied, beyond reasonable doubt, that the
offender has engaged in behaviour that caused or was likely to cause harassment,
alarm or distress to any person.

s.22(4) - the second condition is that the court considers that making the order will help in
preventing the offender from engaging in such behaviour.

3.4.1.3. The application for the order
Prosecution must make an application
ASBCPA 2014 s.22%": Power to make orders

s.22(7) - the court may make a criminal behaviour order against the offender only on the
application of the prosecution.

s.22(8) - the prosecution must find out the views of the local youth offending team before
applying for a criminal behaviour order to be made if the offender will be under the age
of 18 when the application is made.

%% Commencement: 20 October 2014, SI 2014/2590 art.3(a).
93¢ Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%7 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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Power to adjourn

ASBCPA 2014 s.23%8: Proceedings on an application for an order

5.23(3) -

s.23(4) -

5.23(5) -

5.23(6) -

Evidence

the court may adjourn any proceedings on an application for a criminal behaviour order
even after sentencing the offender.

if the offender does not appear for any adjourned proceedings the court may:

(@) further adjourn the proceedings,

(b) issue a warrant for the offender's arrest, or

(c) hear the proceedings in the offender's absence.

the court may not act under paragraph (b) of subsection (4) unless it is satisfied that

the offender has had adequate notice of the time and place of the adjourned
proceedings.

the court may not act under paragraph (c) of subsection (4) unless it is satisfied that
the offender:
(@) has had adequate notice of the time and place of the adjourned proceedings, and

(b) has been informed that if the offender does not appear for those proceedings the
court may hear the proceedings in his or her absence.

ASBCPA 2014 s.23%: Proceedings on an application for an order

s.23(1) -

5.23(2) -

3.4.1.4.

for the purpose of deciding whether to make a criminal behaviour order the court may
consider evidence led by the prosecution and evidence led by the offender.

it does not matter whether the evidence would have been admissible in the
proceedings in which the offender was convicted.

Length of the order

ASBCPA 2014 s.25%9: Duration of order etc.

5.25(3) -

5.25(4) -

5.25(5) -

a criminal behaviour order must specify the period (“the order period”) for which it has
effect.

in the case of a criminal behaviour order made before the offender has reached the
age of 18, the order period must be a fixed period of:

(@) notless than 1 year, and

(b) not more than 3 years.

in the case of a criminal behaviour order made after the offender has reached the age
of 18, the order period must be:

(a) afixed period of not less than 2 years, or

%% Commencement: 20 October 2014, SI 2014/2590 art.3(a).
99 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%9 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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(b) anindefinite period (so that the order has effect until further order).
3.4.1.5. Requirements and prohibitions
Duty to avoid conflict etc.
ASBCPA 2014 s.22°": Power to make orders

s.22(9) - prohibitions and requirements in a criminal behaviour order must, so far as practicable,
be such as to avoid:

(&) any interference with the times, if any, at which the offender normally works or
attends school or any other educational establishment;

(b) any conflict with the requirements of any other court order or injunction to which
the offender may be subject.

ASBCPA 2014 s.24°*: Requirements included in orders

s.24(3) - before including two or more requirements, the court must consider their compatibility
with each other.

Must specify person responsible for supervising compliance
ASBCPA 2014 s.24%3: Requirements included in orders

s.24(1) - acriminal behaviour order that includes a requirement must specify the person who is
to be responsible for supervising compliance with the requirement.

The person may be an individual or an organisation.
Duty to receive evidence as to suitability of proposed requirement
ASBCPA 2014 s.24%*: Requirements included in orders

s.24(2) - before including a requirement, the court must receive evidence about its suitability and
enforceability from:

(@) the individual to be specified under subsection (1), if an individual is to be
specified;

(b) anindividual representing the organisation to be specified under subsection (1), if
an organisation is to be specified.

ASBCPA 2014 s.25%°: Duration of order etc.

s.25(6) - a criminal behaviour order may specify periods for which particular prohibitions or
requirements have effect.

%1 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
92 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
43 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%4 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
5 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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3.4.1.6. Effect of the order

When does the order take effect?

ASBCPA 2014 s.25%°: Duration of order etc.

s.25(1) - acriminal behaviour order takes effect on the day it is made, subject to subsection (2).

s.25(2) - if on the day a criminal behaviour order (“the new order”) is made the offender is
subject to another criminal behaviour order (“the previous order”), the new order may
be made so as to take effect on the day on which the previous order ceases to have
effect. Duties of responsible officer etc.

ASBCPA 2014 s.24%": Requirements included in orders

s.24(4) - itis the duty of a person specified under subsection (1):

(a) to make any necessary arrangements in connection with the requirements for
which the person has responsibility (the “relevant requirements”);

(b) to promote the offender's compliance with the relevant requirements;
(c) if the person considers that the offender:

(i)  has complied with all the relevant requirements, or

(i)  has failed to comply with a relevant requirement,
to inform the prosecution and the appropriate chief officer of police.

s.24(5) - in subsection (4)(c) “the appropriate chief officer of police” means:

(@) the chief officer of police for the police area in which it appears to the person
specified under subsection (1) that the offender lives, or

(b) if it appears to that person that the offender lives in more than one police area,
whichever of the relevant chief officers of police that person thinks it most
appropriate to inform.

Duties of the offender
ASBCPA 2014 s.24%®: Requirements included in orders

S.24(6) - an offender subject to a requirement in a criminal behaviour order must:

(@) keep in touch with the person specified under subsection (1) in relation to that
requirement, in accordance with any instructions given by that person from time
to time;

(b) notify the person of any change of address.
These obligations have effect as requirements of the order.

4% Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%7 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
8 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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3.4.1.7. Interaction with other sentencing orders

Can only be made in conjunction with “a sentence”

ASBCPA 2014 s.22%°: Power to make orders

s.22(6) - thded_cpurt may make a criminal behaviour order against the offender only if it is made in
addition to:

(a) asentence imposed in respect of the offence, or
(b) an order discharging the offender conditionally.

Conditional discharges

ASBCPA 2014 s.22%°: Power to make orders

s.22(6) - the court may make a criminal behaviour order against the offender only if it is made in
addition to:

(@) asentence imposed in respect of the offence, or

(b) an order discharging the offender conditionally.
Imprisonment

Magistrates’ Courts Sentencing Guidelines, Sentencing Guidelines Council

[...] [W]here a custodial sentence of 12 months or more is imposed and the offender is liable to be
released on licence and thus subject to recall, an order will not generally be necessary. There
might be cases where geographical restraints could supplement licence conditions.

Note: The excerpt from the guidelines concerns ASBOs, not CBOs, however it is likely the
guidance would be considered to apply to CBOs due to the similarity in the nature of the two
orders.

Parenting orders
CDA 1998 s.9%*: Parenting orders: supplemental

s.9(1) - where a person under the age of 16 is convicted of an offence, the court: (a) if it is
satisfied that the relevant condition is fulfilled, shall make a parenting order; and (b) if it
is not so satisfied, shall state in open court that it is not and why it is not.

s.9(1B) - if an injunction under the Anti-social Behaviour, Crime and Policing Act 2014 s.1 is
granted or a criminal behaviour order is made under s.22 of that Act in respect of a
person under the age of 16 the court: (a) must make a parenting order if it is satisfied
that the relevant condition is fulfilled; (b) if it is not so satisfied, must state in open court
that it is not and why it is not.

%49 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
90 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%1 Commencement: 30 September 1998, SI 1998/2327 art.2(1)(a)
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3.4.1.8. Variation or discharge of orders
General
ASBCPA 2014 s.27%?: Variation or discharge of orders

s.27(6) - in the case of a criminal behaviour order made by a magistrates’ court, the references
in this section to the court which made the order include a reference to any
magistrates’ court acting in the same local justice area as that court.

Power
ASBCPA 2014 s.27%3: Variation or discharge of orders

s.27(1) - acriminal behaviour order may be varied or discharged by the court which made it on
the application of:
(a) the offender, or

(b) the prosecution.
Extent of power
ASBCPA 2014 s.27%*: Variation or discharge of orders

s.27(4) - the power to vary an order includes power to include an additional prohibition or
requirement in the order or to extend the period for which a prohibition or requirement
has effect.

s.27(5) - Section 24 (requirements) applies to additional requirements included under
subsection (4) as it applies to requirements included in a new order.

No further application after dismissal of previous application

ASBCPA 2014 s.27%°°: Variation or discharge of orders

s.27(2) - if an application by the offender under this section is dismissed, the offender may make
no further application under this section without:
(a) the consent of the court which made the order, or
(b) the agreement of the prosecution.

s.27(3) - if an application by the prosecution under this section is dismissed, the prosecution
may make no further application under this section without:
(a) the consent of the court which made the order, or

(b) the agreement of the offender.

92 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%3 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%4 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
95 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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3.4.1.9. Reviews of orders
ASBCPA 2014 s.28%°: Review of orders
Applicability

s.28(1) - if:

(@) aperson subject to a criminal behaviour order will be under the age of 18 at the
end of a review period (see subsection (2)),

(b) the term of the order runs until the end of that period or beyond, and
(c) the order is not discharged before the end of that period,

a review of the operation of the order must be carried out before the end of that period.
Review periods
ASBCPA 2014 s.28%": Review of orders

s.28(2) - the “review periods” are:
(@) the period of 12 months beginning with:
(i)  the day on which the criminal behaviour order takes effect, or

(i)  if during that period the order is varied under section 27, the day on which it
is varied (or most recently varied, if the order is varied more than once);

(b) a period of 12 months beginning with:
()  the day after the end of the previous review period, or

(i)  if during that period of 12 months the order is varied under section 27, the
day on which it is varied (or most recently varied, if the order is varied more
than once).

Contents of review
ASBCPA 2014 s.28%8: Review of orders

s.28(3) - areview under this section must include consideration of:
(a) the extent to which the offender has complied with the order;
(b) the adequacy of any support available to the offender to help him or her comply
with it;
(c) any matters relevant to the question whether an application should be made for
the order to be varied or discharged.

96 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%7 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
98 Commencement: 20 October 2014, SI 2014/2590 art.3(a).

537



Part 3.4 — Behaviour Orders

Carrying out reviews

ASBCPA 2014 s.29%°: Carrying out and participating in reviews

s.29(1) -

$.29(2) -

5.29(3) -

s.29(4) -

Guidance

a review under section 28 is to be carried out by the chief officer of police of the police
force maintained for the police area in which the offender lives or appears to be living.

the chief officer, in carrying out a review under section 28, must act in co-operation with
the council for the local government area in which the offender lives or appears to be
living; and the council must co-operate in the carrying out of the review.

the chief officer may invite the participation in the review of any other person or body.

in this section “local government area” means:

(@) inrelation to England, a district or London borough, the City of London, the Isle of
Wight and the Isles of Scilly;

(b) in relation to Wales, a county or a county borough.

For the purposes of this section, the council for the Inner and Middle Temples is the
Common Council of the City of London.

ASBCPA 2014 s.28%°: Review of orders

5.28(4) -

3.4.1.10.

those carrying out or participating in a review under this section must have regard to
any relevant guidance issued by the Secretary of State under section 32 when
considering:

(@) how the review should be carried out;

(b) what particular matters the review should deal with;

(c) what action (if any) it would be appropriate to take as a result of the findings of
the review.

Interim orders

ASBCPA 2014 s.26%°: Interim orders

s.26(1) -

5.26(2) -

5.26(3) -

5.26(4) -

this section applies where a court adjourns the hearing of an application for a criminal
behaviour order.

the court may make a criminal behaviour order that lasts until the final hearing of the
application or until further order (“an interim order”) if the court thinks it just to do so.

Section 22(6) to (8) and section 25(3) to (5) do not apply in relation to the making of an
interim order.

subject to that, the court has the same powers whether or not the criminal behaviour
order is an interim order.

%9 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
90 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%1 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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3.4.1.11. Breach
Offence
ASBCPA 2014 s.30%2: Breach of order

s.30(1) - a person who without reasonable excuse:
(@) does anything he or she is prohibited from doing by a criminal behaviour order, or
(b) fails to do anything he or she is required to do by a criminal behaviour order,

commits an offence.
Penalty
ASBCPA 2014 s.30°3: Breach of order

s.30(2) - a person guilty of an offence under this section is liable:

(a) onsummary conviction, to imprisonment for a period not exceeding 6 months or
to a fine, or to both;

(b) on conviction on indictment, to imprisonment for a period not exceeding 5 years
or to a fine, or to both.

Restriction on imposing absolute or conditional discharge
ASBCPA 2014 s.30°**: Breach of order

s.30(3) - if a person is convicted of an offence under this section, it is not open to the court by or
before which the person is convicted to make an order under subsection (1)(b) of
section 12 of the Powers of Criminal Courts (Sentencing) Act 2000 (conditional
discharge).

Procedural requirements

ASBCPA 2014 s.30°*°: Breach of order

s.30(4) - in proceedings for an offence under this section, a copy of the original criminal
behaviour order, certified by the proper officer of the court which made it, is admissible
as evidence of its having been made and of its contents to the same extent that oral
evidence of those things is admissible in those proceedings.

Reporting restrictions

ASBCPA 2014 s.30°°: Breach of order

s.30(5) - in relation to any proceedings for an offence under this section that are brought against
a person under the age of 18:

%2 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
93 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
%4 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
95 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
96 Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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5.30(6) -

(a) section 49 of the Children and Young Persons Act 1933 (restrictions on reports of

proceedings in which children and young persons are concerned) does not apply
in respect of the person;

(b) section 45 of the Youth Justice and Criminal Evidence Act 1999 (power to restrict
reporting of criminal proceedings involving persons under 18) does so apply.

if, in relation to any proceedings mentioned in subsection (5), the court does exercise
its power to give a direction under section 45 of the Youth Justice and Criminal
Evidence Act 1999, it must give its reasons for doing so.
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3.4.2. Disqualification from being the director of a company

3.4.2.1. General

Note: There are a number of civil powers under the 1986 Act, for obvious reasons, these are not
included in this document. Below are details of the orders a court can make upon a conviction for a
relevant offence and, for context, the provision setting out a disqualification undertaking.

Taking account of matters other than criminal convictions
Company Directors Disqualification Act 1986 s.1%": Disqualification orders: general

s.1(4) - a disqualification order may be made on grounds which are or include matters other
than criminal convictions, notwithstanding that the person in respect of whom it is to be
made may be criminally liable in respect of those matters.

3.4.2.2. Effect
What is a disqualification order?
Company Directors Disqualification Act 1986 s.1%®®: Disqualification orders: general

s.1(1) - in the circumstances specified below in this Act a court may, and under sections 6 and
9A shall, make against a person a disqualification order, that is to say an order that for
a period specified in the order:

(@) he shall not be a director of a company, act as receiver of a company's property
or in any way, whether directly or indirectly, be concerned or take part in the
promotion, formation or management of a company unless (in each case) he has
the leave of the court, and

(b) he shall not act as an insolvency practitioner.

R. v Cole 1998 BCC 87

A judge cannot pick and choose which disqualification applies; the legislation envisages one
disqualification with a number of consequences, not five different types of disqualification.

Note: The Act has been amended since this decision but there is no reason to suspect that the
position is any different now.

R. v Ward [2001] EWCA Crim 1648

There is no power to limit the disqualification; the disqualification applies to all categories listed in
section 1.

When does the disqualification begin?
Company Directors Disqualification Act 1986 s.1°°: Disqualification orders: general
s.1(2) - in each section of this Act which gives to a court power or, as the case may be,

imposes on it the duty to make a disqualification order there is specified the maximum
(and, in section 6, the minimum) period of disqualification which may or (as the case

%7 Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and Sl 1986/1924 art.3.
%8 Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and S| 1986/1924 art.3.
%% Ccommencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and Sl 1986/1924 art.3.
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may be) must be imposed by means of the order and, unless the court otherwise
orders, the period of disqualification so imposed shall begin at the end of the period of
21 days beginning with the date of the order.

3.4.2.3. Disqualification following conviction for indictable offence
Discretionary power

Company Directors Disqualification Act 1986 s.2°°: Disqualification on conviction of
indictable offence

s.2(1) - the court may make a disqualification order against a person where he is convicted of
an indictable offence (whether on indictment or summarily) in connection with the
promotion, formation, management, liquidation or striking off of a company with the
receivership of a company's property or with his being an administrative receiver of a
company.

Maximum length

Company Directors Disqualification Act 1986 s.2°"*: Disqualification on conviction of
indictable offence
s.2(3) The maximum period of disqualification under this section is:

(@) where the disqualification order is made by a court of summary jurisdiction, 5
years, and

(b) in any other case, 15 years.
Interpretation

Company Directors Disqualification Act 1986 s.2°"%: Disqualification on conviction of
indictable offence
s.2(2) - “The court” for this purpose means:

(&) any court having jurisdiction to wind up the company in relation to which the
offence was committed, or

(b) the court by or before which the person is convicted of the offence, or

(c) inthe case of a summary conviction in England and Wales, any other
magistrates' court acting in the same local justice area;

and for the purposes of this section the definition of “indictable offence” in Schedule 1
to the Interpretation Act 1978 applies for Scotland as it does for England and Wales.

970 commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and Sl 1986/1924 art.3.
91 Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and Sl 1986/1924 art.3.
972 Commencement; 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and S| 1986/1924 art.3.
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3.4.2.4. Disqualification following conviction for a summary offence
Availability
Company Directors Disqualification Act 1986 s.5°"%: Disqualification on summary conviction

s.5(1) - an offence counting for the purposes of this section is one of which a person is
convicted (either on indictment or summarily) in consequence of a contravention of, or
failure to comply with, any provision of the companies legislation requiring a return,
account or other document to be filed with, delivered or sent, or notice of any matter to
be given, to the registrar of companies (whether the contravention or failure is on the
person's own part or on the part of any company).

Power

Company Directors Disqualification Act 1986 s.5°"*: Disqualification on summary conviction

s.5(2) - where a person is convicted of a summary offence counting for those purposes, the
court by which he is convicted (or, in England and Wales, any other magistrates' court
acting in the same local justice area) may make a disqualification order against him if
the circumstances specified in the next subsection are present.

s.5(3) - those circumstances are that, during the 5 years ending with the date of the conviction,
the person has had made against him, or has been convicted of, in total not less than 3
default orders and offences counting for the purposes of this section; and those
offences may include that of which he is convicted as mentioned in subsection (2) and
any other offence of which he is convicted on the same occasion.

Maximum length

Company Directors Disqualification Act 1986 s.5%°: Disqualification on summary conviction

s.5(5) - the maximum period of disqualification under this section is 5 years.

Interpretation

Company Directors Disqualification Act 1986 s.5°"°: Disqualification on summary conviction

s.5(4) - for the purposes of this section:

(&) the definition of “summary offence” in Schedule 1 to the Interpretation Act 1978
applies for Scotland as for England and Wales, and

(b) “default order” means the same as in section 3(3)(b).

s.5(4A) - in this section “the companies legislation” means the Companies Acts and Parts 1 to 7
of the Insolvency Act 1986 (company insolvency and winding up).

3 Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and S| 1986/1924 art.3.
974 Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and S| 1986/1924 art.3.
95 Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and S| 1986/1924 art.3.
9% Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and S| 1986/1924 art.3.

543



Part 3.4 — Behaviour Orders

3.4.2.5. Disqualification undertakings
Company Directors Disqualification Act 1986 s.1A°"": Disqualification undertakings: general

s.1A(1) - in the circumstances specified in sections 7 and 8 the Secretary of State may accept a
disqualification undertaking, that is to say an undertaking by any person that, for a
period specified in the undertaking, the person:

(& will not be a director of a company, act as receiver of a company's property or in
any way, whether directly or indirectly, be concerned or take part in the
promotion, formation or management of a company unless (in each case) he has
the leave of a court, and

(b)  will not act as an insolvency practitioner.

s.1A(2) - the maximum period which may be specified in a disqualification undertaking is 15
years; and the minimum period which may be specified in a disqualification undertaking
under section 7 is two years.

s.1A(3) - where a disqualification undertaking by a person who is already subject to such an
undertaking or to a disqualification order is accepted, the periods specified in those
undertakings or (as the case may be) the undertaking and the order shall run
concurrently.

s.1A(4) - in determining whether to accept a disqualification undertaking by any person, the
Secretary of State may take account of matters other than criminal convictions,
notwithstanding that the person may be criminally liable in respect of those matters.

3.4.2.6. Interaction with other sentencing orders
Compensation orders

R. v Holmes (1992) 13 Cr. App. R. (S.) 29

A sentencer who imposes a compensation order should be careful not to reduce or inhibit the
defendant's means to pay the order. When a compensation order is made it is generally wrong in
principle to inhibit a defendant from freely engaging in business activities which must have been
contemplated as necessary for the purposes of fulfilling his obligations under the compensation
order, by disqualifying him from acting as a director of a company.

Discharges
PCC(S)A 2000 s.12°8: Absolute and conditional discharge
s.12(7) - nothing in this section shall be construed as preventing a court, on discharging an

offender absolutely or conditionally in respect of any offence, from [...] imposing any
disqualification on him [...]

9" Commencement: 2 April 2001, as inserted by IA 2000 s.6(2), SI 2001/766 art.2(1)(a).
978 Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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Disqualification undertakings
Company Directors Disqualification Act 1986 s.1°”°: Disqualification orders: general

s.1(3) - where a disqualification order is made against a person who is already subject to such
an order or to a disqualification undertaking, the periods specified in those orders or, as
the case may be, in the order and the undertaking shall run concurrently.

3.4.2.7. Breach
Company Directors Disqualification Act 1986 s.13%°: Criminal penalties

s.13 - if a person acts in contravention of a disqualification order or disqualification
undertaking or in contravention of section 12(2), 12A or 12B, or is guilty of an offence
under section 11, he is liable:

(a) on conviction on indictment, to imprisonment for not more than 2 years or a fine,
or both; and

(b) on summary conviction, to imprisonment for not more than 6 months or a fine not
exceeding the statutory maximum, or both.

9% Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and S| 1986/1924 art.3.
%0 commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and Sl 1986/1924 art.3.
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3.4.3. Exclusion Orders

3.4.3.1. Power to order and availability
Power
LP(ECP)A 1980 s.1%: Exclusion orders

s.1(1) - where a court by or before which a person is convicted of an offence committed on
licensed premises is satisfied that in committing that offence he resorted to violence or
offered or threatened to resort to violence, the court may, subject to subsection (2)
below, make an order (in this Act referred to as an “exclusion order”) prohibiting him
from entering those premises or any other specified premises, without the express
consent of the licensee of the premises or his servant or agent.

Availability
LP(ECP)A 1980 s.1%: Exclusion orders

s.1(2) - an exclusion order may be made either:

(@) in addition to any sentence which is imposed in respect of the offence of which
the person is convicted; or

(b)  where the offence was committed in England and Wales, notwithstanding the
provisions of section 12 and 14 of the Powers of Criminal Courts (Sentencing)
Act 2000 (cases in which absolute and conditional discharges may be made, and
their effect), in addition to an order discharging him absolutely or conditionally;

(c) where the offence was committed in Scotland, notwithstanding the provisions of
[sections 228,246(2) and (3) and 247 of the Criminal Procedure (Scotland) Act
1995 (cases in which probation orders and absolute discharges may be made,
and their effect), in addition to a probation order or an order discharging him
absolutely;

but not otherwise.
Length of the order
LP(ECP)A 1980 s.1°%: Exclusion orders
s.1(3) - an exclusion order shall have effect for such period, not less than three months or

more than two years, as is specified in the order, unless it is terminated under section
2(2) below.

%1 Commencement: 30 June 1980. entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however the

provision has not yet been commenced for that purpose.

Commencement: 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.

Commencement: 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.

982

983
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3.4.3.2. Power to expel individuals from premises where licensee believes they
are in breach of an exclusion order

LP(ECP)A 1980 s.3%*: Power to expel person from licensed premises

s.3- without prejudice to any other right to expel a person from premises, the licensee of
licensed premises or his servant or agent may expel from those premises any person
who has entered or whom he reasonably suspects of having entered the premises in
breach of an exclusion order; and a constable shall on the demand of the licensee or
his servant or agent help to expel from licensed premises any person whom the
constable reasonably suspects of having entered in breach of an exclusion order.

3.4.3.3. Interpretation
LP(ECP)A 1980 s.4%°: Supplemental

s.4(1) - in this Act:

“licensed premises”, in relation to England and Wales, means premises in respect of
which there is in force a premises licence under the Licensing Act 2003 authorising the
supply of alcohol (within the meaning of section 14 of that Act) for consumption on the
premises and, in relation to Scotland, means premises in respect of which a licence
under the Licensing (Scotland) Act 1976, other than an off-sales licence or a licence
under Part Il of that Act (licences for seamen's canteens), is in force; and

“licensee” in relation to any licensed premises means the holder of the licence granted
in respect of those premises; and

“specified premises”, in relation to an exclusion order, means any licensed premises
which the court may specify by name and address in the order.

S.4(2) - in the application of section 1 above to Scotland, the reference in subsection (1) of that
section to a person's being convicted of an offence shall, in relation to proceedings in a
court of summary jurisdiction in which the court, without proceeding to conviction,
discharges him absolutely under section 383 of the Criminal Procedure (Scotland) Act
1975 or makes a probation order under section 384 of that Act, shall be construed as a
reference to the court's being satisfied that he committed the offence.

s.4(3) - where a court makes an exclusion order or an order terminating or varying an
exclusion order, the proper officer of the court shall send a copy of the order to the
licensee of the premises to which the order relates.

s.4(4) - for the purposes of subsection (3) above:

(@) the proper officer of a magistrates' court in England and Wales is the designated
officer for the court;

(b) the proper officer of the Crown Court is the appropriate officer; and

(c) the proper officer of a court in Scotland is the clerk of the court.

%4 Commencement; 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.

95 Commencement: 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.
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3.4.3.4. Breach
LP(ECP)A 1980 s.2%¢: Penalty for non-compliance with exclusion order

s.2(1) - a person who enters any premises in breach of an exclusion order shall be guilty of an
offence and shall be liable on summary conviction or, in Scotland, on conviction in a
court of summary jurisdiction to a fine not exceeding [level 4 on the standard scale] * or
to imprisonment for a term not exceeding one month or both.

s.2(2) - the court by which a person is convicted of an offence under subsection (1) above shall
consider whether or not the exclusion order should continue in force, and may, if it
thinks fit, by order terminate the exclusion order or vary it by deleting the name of any
specified premises, but an exclusion order shall not otherwise be affected by a
person's conviction for such an offence.

96 Commencement: 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.
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3.4.4.
3.4.4.1.

Definitions

Football Banning Orders

General

F(S)A 1989 s.14%": Main definitions

s.14(1) -

s.14(2) -

s.14(3) -

s.14(4) -

s.14(5) -

s.14(6) -

s.14(7) -

s.14(8) -

this section applies for the purposes of this Part.

“Regulated football match” means an association football match (whether in the United
Kingdom or elsewhere) which is a prescribed match or a match of a prescribed
description .

“External tournament” means a football competition which includes regulated football
matches outside the United Kingdom.
“Banning order” means an order made by the court under this Part which:

(@) in relation to regulated football matches in [the United Kingdom, prohibits the
person who is subject to the order from entering any premises for the purpose of
attending such matches, and

(b) in relation to regulated football matches outside [the United Kingdom, requires
that person to report at a police station in accordance with this Part.

“Control period”, in relation to a regulated football match outside the United Kingdom,

means the period:

(@) beginning five days before the day of the match, and

(b) ending when the match is finished or cancelled.

“Control period”, in relation to an external tournament, means any period described in

an order made by the Secretary of State:

(a) beginning five days before the day of the first football match outside the United
Kingdom which is included in the tournament, and

(b) ending when the last football match outside the United Kingdom which is
included in the tournament is finished or cancelled,

but, for the purposes of paragraph (a), any football match included in the qualifying or
pre-qualifying stages of the tournament is to be left out of account.

references to football matches are to football matches played or intended to be played.

“Relevant offence” means an offence to which Schedule 1 to this Act applies.

F(S)A 1989 s.14C%%: Banning orders supplementary

s.14C(1) -

in this Part, “violence” means violence against persons or property and includes
threatening violence and doing anything which endangers the life of any person.

%7 Commencement: 22 March 1990, SI 1990/690 art.2
98 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
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s.14C(2) - in this Part, “disorder” includes:

(@)

(b)

(©)

stirring up hatred against a group of persons defined by reference to colour, race,
nationality (including citizenship) or ethnic or national origins, or against an
individual as a member of such a group,

using threatening, abusive or insulting words or behaviour or disorderly
behaviour,

displaying any writing or other thing which is threatening, abusive or insulting.

s.14C(3) - in this Part, “violence” and “disorder” are not limited to violence or disorder in
connection with football.

Photographs

POA 1986 s.35%°: Photographs

s.35(1) -

5.35(2) -

5.35(3) -

5.35(4) -

the court by which a banning order is made may make an order which—

(@)

(b)

requires a constable to take a photograph of the person to whom the banning
order relates or to cause such a photograph to be taken, and

requires that person to go to a specified police station not later than 7 clear days
after the day on which the order under this section is made, and at a specified
time of day or between specified times of day, in order to have his photograph
taken.

in subsection (1) “specified” means specified in the order made under this section and
“banning order” has the same meaning as in Part Il of the football spectators act 1989.

no order may be made under this section unless an application to make it is made to
the court by or on behalf of the person who is the prosecutor in respect of the offence
leading to the banning order or (in the case of a banning order made under section 14B
of the Football Spectators Act 1989) the complainant.

if the person to whom the banning order relates fails to comply with an order under this
section a constable may arrest him without warrant in order that his photograph may be
taken.

Note: There is a power under POA 1986 s.37 to extend s.35 to other sporting events.

3.4.4.2.

Banning orders made on conviction

3.4.4.2.1 Availability

F(S)A 1989 s.14A%°: Banning orders made on conviction of an offence

s.14A(1) - this section applies where a person (the “offender”) is convicted of a relevant offence.

s.14A(4) - a banning order may only be made under this section:

(@)
(b)

in addition to a sentence imposed in respect of the relevant offence, or

in addition to an order discharging him conditionally.

99 Commencement: 1 August 1987, SI 1987/852 art.2 and Sch.1
99 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
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s.14A(5) - a banning order may be made as mentioned in subsection (4)(b) above in spite of
anything in sections 12 and 14 of the Powers of the Criminal Courts (Sentencing) Act
2000 (which relate to orders discharging a person absolutely or conditionally and their
effect).

F(S)A 1989 s.14%": Main definitions

s.14(8) - “Relevant offence” means an offence to which Schedule 1 to this Act applies.
3.4.4.2.2 Declarations of relevance

What is a declaration of relevance?

F(S)A 1989 s.23%2: Further provision about, and appeals against, declarations of relevance

s.23(5) - in this section “declaration of relevance” means a declaration by a court for the
purposes of Schedule 1 to this Act that an offence related to football matches, or that it
related to one or more particular football matches.

F(S)A 1989 Sch.1%%

Note: The schedule lists the relevant offences for the purposes of football banning orders. The
schedule has not been reproduced here.

Making a declaration of relevance
F(S)A 1989 s.23%*: Further provision about, and appeals against, declarations of relevance

s.23(1) - subject to subsection (2) below, a court may not make a declaration of relevance as
respects any offence unless it is satisfied that the prosecutor gave notice to the
defendant, at least five days before the first day of the trial, that it was proposed to
show that the offence related to football matches, to a particular football match or to
particular football matches (as the case may be).

s.23(2) - acourt may, in any particular case, make a declaration of relevance notwithstanding
that notice to the defendant as required by subsection (1) above has not been given if
he consents to waive the giving of full notice or the court is satisfied that the interests of
justice do not require more notice to be given.

Appeals

F(S)A 1989 s.23%": Further provision about, and appeals against, declarations of relevance

s.23(3) - a person convicted of an offence as respects which the court makes a declaration of
relevance may appeal against the making of the declaration of relevance as if the

declaration were included in any sentence passed on him for the offence, and
accordingly:

%1 Commencement: 22 March 1990, SI 1990/690 art.2
992 Commencement; 24 April 1990, SI 1990/690 art.3.
%93 Commencement: 24 April 1990, SI 1990/690 art.2.
994 Commencement: 24 April 1990, SI 1990/690 art.3.
95 Commencement: 24 April 1990, SI 1990/690 art.3.
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(a) in section 10(3) of the Criminal Appeal Act 1968 (appeals against sentence by
Crown Court), in paragraph (c), after the sub-paragraph (iv) inserted by section
15(7) above there shall be inserted

“or
(v) adeclaration of relevance under the Football Spectators Act 1989";;

(b) in section 50(1) of that Act (meaning of “sentence”), at the end there shall be
inserted the words “and a declaration of relevance under the Football Spectators
Act 1989"; and

(c) insection 108(3) of the Magistrates' Courts Act 1980 (right of appeal to the
Crown Court), at the end there shall be inserted the words “and also includes a
declaration of relevance under the Football Spectators Act 1989”

Convictions quashed on appeals
F(S)A 1989 s.23%°: Further provision about, and appeals against, declarations of relevance

s.23(4) - abanning order made upon a person's conviction of a relevant offence shall be
quashed if the making of a declaration of relevance as respects that offence is
reversed on appeal.

3.4.4.2.3 Making the order
Test to apply
F(S)A 1989 s.14A%": Banning orders made on conviction of an offence

s.14A(2) - if the court is satisfied that there are reasonable grounds to believe that making a
banning order would help to prevent violence or disorder at or in connection with any
regulated football matches, it must make such an order in respect of the offender.

R. v Hughes [2005] EWCA Crim 2537; [2006] 1 Cr. App. R. (S.) 107 (p.632)

“l[Under section 14A] the first element—the conviction of a relevant offence—will
already have been established to the criminal standard. [...] [T]he legislature expected,
in a normal case, that the conviction itself would be sufficient to satisfy the court under
subs.(2) , but that if there were something in the particular case that meant that the
judge was not so satisfied then he should explain what it was in open court. There is
clearly no requirement under s.14A for either repetition or propensity.” (HHJ Gordon at
[13])

Evidence and standard of proof
F(S)A 1989 s.14A%%: Banning orders made on conviction of an offence

S.14A(3A) -for the purpose of deciding whether to make an order under this section the court may
consider evidence led by the prosecution and the defence.

s.14A(3B) -it is immaterial whether evidence led in pursuance of subsection (3A) would have been
admissible in the proceedings in which the offender was convicted.

%% Commencement: 24 April 1990, SI 1990/690 art.3.
97 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
98 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
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Duty to give reasons where test not satisfied

F(S)A 1989 s.14A%®: Banning orders made on conviction of an offence

s.14A(3) - if the court is not so satisfied, it must in open court state that fact and give its reasons.
Power to adjourn

F(S)A 1989 s.14A'°: Banning orders made on conviction of an offence

s.14A(4A) -the court may adjourn any proceedings in relation to an order under this section even
after sentencing the offender.

s.14A(4B) -if the offender does not appear for any adjourned proceedings, the court may further
adjourn the proceedings or may issue a warrant for his arrest.

s.14A(4BA) - if the court adjourns or further adjourns any proceedings under subsection (4A) or
(4B), the court may remand the offender.

s.14A(4BB) - a person who, by virtue of subsection (4BA), is remanded on bail may be required by
the conditions of his bail:
(@) notto leave England and Wales before his appearance before the court, and

(b) if the control period relates to a regulated football match outside the United
Kingdom or to an external tournament which includes such matches, to surrender
his passport to a police constable, if he has not already done so.

s.14A(4C) - the court may not issue a warrant under subsection (4B) above for the offender's
arrest unless it is satisfied that he has had adequate notice of the time and place of the
adjourned proceedings.

Length of orders

F(S)A 1989 s.14F'!: Period of banning orders.

s.14F(1) - subject to the following provisions of this Part, a banning order has effect for a period
beginning with the day on which the order is made.

s.14F(2) - the period must not be longer than the maximum or shorter than the minimum.
S.14F(3) - where the order is made under section 14A above in addition to a sentence of
imprisonment taking immediate effect, the maximum is ten years and the minimum is

six years; and in this subsection “imprisonment” includes any form of detention.

s.14F(4) - in any other case where the order is made under section 14A above, the maximum is
five years and the minimum is three years.

%99 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
19% commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, Sl 2000/2125 art.2.
1901 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S1 2000/2125 art.2.
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Power to make additional requirements
F(S)A 1989 s.14G'%?: Additional requirements of orders

s.14G(1) - a banning order may, if the court making the order thinks fit, impose additional
requirements on the person subject to the order in relation to any regulated football
matches.

Duty to explain the order
F(S)A 1989 s.14E': Banning orders: general

s.14E(1) - on making a banning order, a court must in ordinary language explain its effect to the
person subject to the order.

Duty of the court when making an order

F(S)A 1989 s.18'%%: Information

s.18(1) - where a court makes a banning order, the designated officer for the court (in the case
of a magistrates' court) or the appropriate officer (in the case of the Crown Court):

(&) shall give a copy of it to the person to whom it relates;

(b) shall (as soon as reasonably practicable) send a copy of it to the enforcing
authority and to any prescribed person;

(c) shall (as soon as reasonably practicable) send a copy of it to the police station
(addressed to the officer responsible for the police station) at which the person
subject to the order is to report initially; and

(d) in a case where the person subject to the order is detained in legal custody, shall
(as soon as reasonably practicable) send a copy of it to the person in whose
custody he is detained.

Obligations under the order
F(S)A 1989 s.14E'®: Banning orders: general

s.14E(2) - a banning order must require the person subject to the order to report initially at a
police station specified in the order within the period of five days beginning with the day
on which the order is made.

s.14E(2A) -a banning order must require the person subject to the order to give natification of the
events mentioned in subsection (2B) to the enforcing authority.

s.14E(2B) -the events are:
(@) achange of any of his names;

(b) the first use by him after the making of the order of a name for himself that was
not disclosed by him at the time of the making of the order;

1992 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, Sl 2000/2125 art.2.
1993 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
1994 commencement: 24 April 1990, SI 1990/690 art.3.

1995 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S1 2000/2125 art.2.
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(c) achange of his home address;

(d) his acquisition of a temporary address;

(e) achange of his temporary address or his ceasing to have one;

(f)  his becoming aware of the loss of his passport;

(g) receipt by him of a new passport;

(h) an appeal made by him in relation to the order;

(i)  an application made by him under section 14H(2) for termination of the order;

() an appeal made by him under section 23(3) against the making of a declaration
of relevance in respect of an offence of which he has been convicted.

s.14E(2C) - a natification required by a banning order by virtue of subsection (2A) must be given
before the end of the period of seven days beginning with the day on which the event
in question occurs and—

(@) inthe case of a change of a name or address or the acquisition of a temporary
address, must specify the new name or address;

(b) inthe case of a first use of a previously undisclosed name, must specify that
name; and

(c) inthe case of a receipt of a new passport, must give details of that passport.
s.14E(3) - a banning order must impose a requirement as to the surrender in accordance with this
Part, in connection with regulated football matches outside the United Kingdom, of the
passport of the person subject to the order.
s.14E(5) - in the case of a person detained in legal custody:
(@) the requirement under this section to report at a police station, and
(b) any requirement imposed under section 19 below,

is suspended until his release from custody.

s.14E(6) - if:

(@) heis released from custody more than five days before the expiry of the period
for which the order has effect, and

(b) he was precluded by his being in custody from reporting initially,

the order is to have effect as if it required him to report initially at the police station
specified in the order within the period of five days beginning with the date of his
release.

F(S)A 1989 s.20'%°: Exemptions from requirement to report as respects a match

s.20(1) - aperson who is subject to a banning order may:
(8) asrespects a particular regulated football match, or

(b) as respects regulated football matches played during a period,

199 commencement: 24 April 1990, SI 1990/690 art.3.

555



Part 3.4 — Behaviour Orders

5.20(2) -

5.20(3) -

5.20(4) -

5.20(5) -

5.20(6) -

s.20(7) -

5.20(8) -

5.20(9) -

s.20(10) -

s.20(11) -

apply to the authority empowered to grant exemptions under this section (“the
exempting authority”;) to be exempt from the requirements imposed by or under this
Part, or any of them as respects that match or matches played during that period.

the enforcing authority may grant exemptions under this section in all cases; but where
the application is made during the control period in relation to any match to which the
application applies, the officer responsible for a police station may grant the exemption
as respects that match, subject to subsection (3) below.

the officer responsible for a police station shall not grant an exemption without referring
the question of exemption to the enforcing authority, unless he considers that it is not
reasonably practicable to do so.

the exempting authority shall exempt the applicant from the requirements imposed by
or under this Part, or any of them, as respects any match or matches to which the
application relates if he shows to the authority's satisfaction:

(@) thatthere are special circumstances which justify his being so exempted; and

(b) that, because of those circumstances, he would not attend the match or matches
if he were so exempted.

the exempting authority shall, in taking any decision under subsection (4) above, have
regard to any guidance issued by the Secretary of State under section 21 below.

where an exemption is granted by the exempting authority to a person under
subsection (4) above the banning order is to have effect subject to the exemption and,
accordingly, no requirement is to be imposed under section 19 which is inconsistent
with the exemption.

a person who is aggrieved by the refusal of the exempting authority to grant him an
exemption under subsection (4) above may, after giving the authority notice in writing
of his intention to do so, appeal to a magistrates' court.

on any appeal under subsection (7) above the court may make such order as it thinks
fit.

the court may order the appellant to pay all or any part of the costs of an appeal under
subsection (7) above.

any person commits an offence who, in connection with an application under this
section to be exempted from the requirements imposed by or under this Part, or any of
them:

(@) makes a statement which he knows to be false or misleading in a material
particular or recklessly makes a statement which is false or misleading in a
material particular, or

(b) produces, furnishes, signs or otherwise makes use of a document which he
knows to be false or misleading in a material particular or recklessly produces,
furnishes, signs or otherwise makes use of a document which is false or
misleading in a material particular.

a person guilty of an offence under subsection (10) above shall be liable on summary
conviction to a fine not exceeding level 3 on the standard scale.
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F(S)A 1989 s.18'°": Information

s.18(3) - where a person subject to a banning order is released from custody and, in the case of
a person who has not reported initially to a police station, is released more than five
days before the expiry of the banning order, the person in whose custody he is shall
(as soon as reasonably practicable) give notice of his release to the enforcing
authority.

3.4.4.2.4 Power to vary the order
F(S)A 1989 s.14G'®: Additional requirements of orders

s.14G(2) - the court by which a banning order was made may, on an application made by:
(@) the person subject to the order, or

(b) the person who applied for the order or who was the prosecutor in relation to the
order,

vary the order so as to impose, replace or omit any such requirements.

s.14G(3) - in the case of a banning order made by a magistrates' court, the reference in
subsection (2) above to the court by which it was made includes a reference to any
magistrates' court acting in the same local justice area as that court.

3.4.4.2.5 Termination of orders
F(S)A 1989 s.14H'%: Termination of orders

s.14H(1) - if a banning order has had effect for at least two-thirds of the period determined under
section 14F above, the person subject to the order may apply to the court by which it
was made to terminate it.

s.14H(2) - on the application, the court may by order terminate the banning order as from a
specified date or refuse the application.

s.14H(3) - in exercising its powers under subsection (2) above, the court must have regard to the
person's character, his conduct since the banning order was made, the nature of the
offence or conduct which led to it and any other circumstances which appear to it to be
relevant.

s.14H(4) - where an application under subsection (1) above in respect of a banning order is
refused, no further application in respect of the order may be made within the period of
six months beginning with the day of the refusal.

s.14H(5) - the court may order the applicant to pay all or any part of the costs of an application
under this section.

s.14H(6) - in the case of a banning order made by a magistrates' court, the reference in
subsection (1) above to the court by which it was made includes a reference to any
magistrates' court acting in the same local justice area as that court.

1997 commencement: 24 April 1990, SI 1990/690 art.3.
199% commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
1999 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
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Duty of the court when terminating the order
F(S)A 1989 s.18: |nformation

s.18(2) - where a court terminates a banning order under section 14H above, the designated
officer for the court (in the case of a magistrates' court) or the appropriate officer (in the
case of the Crown Court):

(@) shall give a copy of the terminating order to the person to whom the banning
order relates;

(b) shall (as soon as reasonably practicable) send a copy of it to the enforcing
authority and to any prescribed person; and

(c) in acase where the person subject to the banning order is detained in legal
custody, shall (as soon as reasonably practicable) send a copy of the terminating
order to the person in whose custody he is detained.

3.4.4.2.6 Appeals

F(S)A 1989 s.14A™: Banning orders made on conviction of an offence

s.14A(5A) -the prosecution has a right of appeal against a failure by the court to make a banning
order under this section:
(@) where the failure is by a magistrates' court, to the Crown Court; and
(b) where itis by the Crown Court, to the Court of Appeal.

s.14A(5B) -an appeal under subsection (5A)(b) may be brought only if the Court of Appeal gives

permission or the judge who decided not to make an order grants a certificate that his
decision is fit for appeal.

s.14A(5C) - an order made on appeal under this section (other than one directing that an
application be re-heard by the court from which the appeal was brought) is to be
treated for the purposes of this Part as if it were an order of the court from which the
appeal was brought.

3.4.4.2.7 Definitions
F(S)A 1989 s.14A*2: Banning orders made on conviction of an offence

s.14A(6) - in this section, “the court” in relation to an offender means:
(@) the court by or before which he is convicted of the relevant offence, or

(b) if he is committed to the Crown Court to be dealt with for that offence, the Crown
Court.

1912 commencement: 24 April 1990, SI 1990/690 art.3.
1911 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
1912 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, Sl 2000/2125 art.2.

558



Law Commission: Sentencing law in England and Wales — Legislation currently in force

F(S)A 1989 s.14E'%: Banning orders: general

s.14E(8) -

3.4.4.3.

3.443.1

in this section:
“declaration of relevance” has the same meaning as in section 23;

“home address”, in relation to any person, means the address of his sole or main
residence;

“loss” includes theft or destruction;
“new” includes replacement;

“temporary address”, in relation to any person, means the address (other than his
home address) of a place at which he intends to reside, or has resided, for a period of
at least four weeks.

Banning orders made on complaint

Applications

Making an application

F(S)A 1989 s.14B'%**: Banning orders made on a complaint

s.14B(3) - the application is to be made by complaint to a magistrates' court.

Who may make an application?

F(S)A 1989 s.14B'%*°: Banning orders made on a complaint

s.14B(1) -

an application for a banning order in respect of any person may be made by:
(@) the relevant chief officer, or
(b) the Director of Public Prosecutions,

if it appears to him that the condition in subsection (2) is met.

s.14B(1A) -in subsection (1) “the relevant chief officer” means:

(@) the chief officer of police of any police force maintained for a police area; or
(b) the chief constable of the British Transport Police Force.

s.14B(2) - that condition is that the respondent has at any time caused or contributed to any

violence or disorder in the United Kingdom or elsewhere.

1913 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, Sl 2000/2125 art.2.
1914 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
1915 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
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3.4.4.3.2 Making the order
Test to apply
F(S)A 1989 s.14B'%*: Banning orders made on a complaint

s.14B(4) - if:

(a) itis proved on the application that the condition in subsection (2) above is met,
and

(b) the court is satisfied that there are reasonable grounds to believe that making a
banning order would help to prevent violence or disorder at or in connection with
any regulated football matches,

the court must make a banning order in respect of the respondent.
What evidence etc. can magistrates consider?
F(S)A 1989 s.14C'": Banning orders supplementary

s.14C(4) - the magistrates' court may take into account the following matters (among others), so
far as they consider it appropriate to do so, in determining whether to make an order
under section 14B above:

(a) any decision of a court or tribunal outside the United Kingdom,
(b) deportation or exclusion from a country outside the United Kingdom,

(c) removal or exclusion from premises used for playing football matches, whether in
the United Kingdom or elsewhere,

(d) conduct recorded on video or by any other means.

s.14C(5) - in determining whether to make such an order:

(@) the magistrates' court may not take into account anything done by the respondent
before the beginning of the period of ten years ending with the application under
section 14B(1) above, except circumstances ancillary to a conviction,

(b) before taking into account any conviction for a relevant offence, where a court
made a statement under section 14A(3) above (or section 15(2A) below or
section 30(3) of the Public Order Act 1986), the magistrates' court must consider
the reasons given in the statement,

and in this subsection “circumstances ancillary to a conviction” has the same meaning
as it has for the purposes of section 4 of the Rehabilitation of Offenders Act 1974
(effect of rehabilitation).

s.14C(6) - subsection (5) does not prejudice anything in the Rehabilitation of Offenders Act 1974.

191 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
1917 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, Sl 2000/2125 art.2.
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Power to adjourn
F(S)A 1989 s.14B'*®: Banning orders made on a complaint

s.14B(5) - if the magistrates' court adjourns proceedings on an application under this section, the
court may remand the person in respect of whom the application is made.

s.14B(6) - a person who, by virtue of subsection (5) above, is remanded on bail under section 128
of the Magistrates' Courts Act 1980 may be required by the conditions of his bail:

(@) notto leave England and Wales before his appearance before the court, and
(b) if the control period relates to a regulated football match outside the United
Kingdom or to an external tournament which includes such matches, to surrender
his passport to a police constable, if he has not already done so.
Length of orders
F(S)A 1989 s.14F'": Period of banning orders.

s.14F(1) - subject to the following provisions of this Part, a banning order has effect for a period
beginning with the day on which the order is made.

s.14F(2) - the period must not be longer than the maximum or shorter than the minimum.

S.14F(5) - where the order is made under section 14B above, the maximum is five years and the
minimum is three years.

Power to make additional requirements

F(S)A 1989 s.14G'°%: Additional requirements of orders

s.14G(1) - a banning order may, if the court making the order thinks fit, impose additional
requirements on the person subject to the order in relation to any regulated football
matches.

Duty to explain the order

F(S)A 1989 s.14E'%%': Banning orders: general

s.14E(1) - on making a banning order, a court must in ordinary language explain its effect to the
person subject to the order.

1918 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
1919 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
1920 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
1921 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
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Duty of the court when making an order

F(S)A 1989 s.18'?%: Information

s.18(1) - where a court makes a banning order, the designated officer for the court (in the case
of a magistrates' court) or the appropriate officer (in the case of the Crown Court):

(@)
(b)

(€)

(d)

shall give a copy of it to the person to whom it relates;

shall (as soon as reasonably practicable) send a copy of it to the enforcing
authority and to any prescribed person;

shall (as soon as reasonably practicable) send a copy of it to the police station
(addressed to the officer responsible for the police station) at which the person
subject to the order is to report initially; and

in a case where the person subject to the order is detained in legal custody, shall
(as soon as reasonably practicable) send a copy of it to the person in whose
custody he is detained.

Obligations under the order

F(S)A 1989 s.14E'°%: Banning orders: general

s.14E(2) - a banning order must require the person subject to the order to report initially at a
police station specified in the order within the period of five days beginning with the day
on which the order is made.

s.14E(2A) -a banning order must require the person subject to the order to give natification of the
events mentioned in subsection (2B) to the enforcing authority.

s.14E(2B) -the events are:

(@)
(b)

(c)
(d)
(e)
(f

(9)
(h)
(i)

()

a change of any of his names;

the first use by him after the making of the order of a hame for himself that
was not disclosed by him at the time of the making of the order;

a change of his home address;

his acquisition of a temporary address;

a change of his temporary address or his ceasing to have one;
his becoming aware of the loss of his passport;

receipt by him of a new passport;

an appeal made by him in relation to the order;

an application made by him under section 14H(2) for termination of the
order;

an appeal made by him under section 23(3) against the making of a
declaration of relevance in respect of an offence of which he has been
convicted.

1922 commencement: 24 April 1990, SI 1990/690 art.3.
1923 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
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s.14E(2C) - a notification required by a banning order by virtue of subsection (2A) must be given

s.14E(3) -

s.14E(5) -

s.14E(6) -

before the end of the period of seven days beginning with the day on which the event
in question occurs and—

(a) inthe case of a change of a name or address or the acquisition of a temporary
address, must specify the new name or address;

(b) in the case of a first use of a previously undisclosed name, must specify that
name; and

(c) inthe case of a receipt of a new passport, must give details of that passport.

a banning order must impose a requirement as to the surrender in accordance with this

Part, in connection with regulated football matches outside the United Kingdom, of the

passport of the person subject to the order.

in the case of a person detained in legal custody:

(a) the requirement under this section to report at a police station, and

(b) any requirement imposed under section 19 below,

is suspended until his release from custody.

if:

(@) heis released from custody more than five days before the expiry of the period
for which the order has effect, and

(b) he was precluded by his being in custody from reporting initially,

the order is to have effect as if it required him to report initially at the police station
specified in the order within the period of five days beginning with the date of his
release.

F(S)A 1989 s.20'%%*: Exemptions from requirement to report as respects a match

5.20(1) -

5.20(2) -

s.20(3) -

5.20(4) -

a person who is subject to a banning order may:
(a) as respects a particular regulated football match, or
(b) as respects regulated football matches played during a period,

apply to the authority empowered to grant exemptions under this section (“the
exempting authority™;) to be exempt from the requirements imposed by or under this
Part, or any of them as respects that match or matches played during that period.

the enforcing authority may grant exemptions under this section in all cases; but where
the application is made during the control period in relation to any match to which the
application applies, the officer responsible for a police station may grant the exemption
as respects that match, subject to subsection (3) below.

the officer responsible for a police station shall not grant an exemption without referring
the question of exemption to the enforcing authority, unless he considers that it is not
reasonably practicable to do so.

the exempting authority shall exempt the applicant from the requirements imposed by
or under this Part, or any of them, as respects any match or matches to which the
application relates if he shows to the authority's satisfaction:

1024 commencement: 24 April 1990, SI 1990/690 art.3.
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5.20(5) -

5.20(6) -

5.20(7) -

5.20(8) -

5.20(9) -

5.20(10) -

5.20(11) -

(a) that there are special circumstances which justify his being so exempted; and

(b) that, because of those circumstances, he would not attend the match or matches
if he were so exempted.

the exempting authority shall, in taking any decision under subsection (4) above, have
regard to any guidance issued by the Secretary of State under section 21 below.

where an exemption is granted by the exempting authority to a person under
subsection (4) above the banning order is to have effect subject to the exemption and,
accordingly, no requirement is to be imposed under section 19 which is inconsistent
with the exemption.

a person who is aggrieved by the refusal of the exempting authority to grant him an
exemption under subsection (4) above may, after giving the authority notice in writing
of his intention to do so, appeal to a magistrates' court.

on any appeal under subsection (7) above the court may make such order as it thinks
fit.

the court may order the appellant to pay all or any part of the costs of an appeal under
subsection (7) above.

any person commits an offence who, in connection with an application under this
section to be exempted from the requirements imposed by or under this Part, or any of
them:

(@) makes a statement which he knows to be false or misleading in a material
particular or recklessly makes a statement which is false or misleading in a
material particular, or

(b) produces, furnishes, signs or otherwise makes use of a document which he
knows to be false or misleading in a material particular or recklessly produces,
furnishes, signs or otherwise makes use of a document which is false or
misleading in a material particular.

a person guilty of an offence under subsection (10) above shall be liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

F(S)A 1989 s.18'?%: Information

s.18(3) -

where a person subject to a banning order is released from custody and, in the case of
a person who has not reported initially to a police station, is released more than five
days before the expiry of the banning order, the person in whose custody he is shall
(as soon as reasonably practicable) give notice of his release to the enforcing
authority.

1925 commencement: 24 April 1990, SI 1990/690 art.3.
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3.4.4.3.3 Definitions
F(S)A 1989 s.14E'°%: Banning orders: general

s.14E(8) - in this section:
“declaration of relevance” has the same meaning as in section 23;

“home address”, in relation to any person, means the address of his sole or main
residence;

“loss”includes theft or destruction;
“new” includes replacement;

“temporary address”, in relation to any person, means the address (other than his
home address) of a place at which he intends to reside, or has resided, for a period of
at least four weeks.

3.4.4.3.4 Power to vary the order
F(S)A 1989 s.14G'?": Additional requirements of orders

s.14G(2) - the court by which a banning order was made may, on an application made by:
(@) the person subject to the order, or

(b) the person who applied for the order or who was the prosecutor in relation to the
order,

vary the order so as to impose, replace or omit any such requirements.

s.14G(3) - in the case of a banning order made by a magistrates' court, the reference in
subsection (2) above to the court by which it was made includes a reference to any
magistrates' court acting in the same local justice area as that court.

3.4.4.3.5 Termination of orders
F(S)A 1989 s.14H°%: Termination of orders

s.14H(1) - if a banning order has had effect for at least two-thirds of the period determined under
section 14F above, the person subject to the order may apply to the court by which it
was made to terminate it.

s.14H(2) - on the application, the court may by order terminate the banning order as from a
specified date or refuse the application.

s.14H(3) - in exercising its powers under subsection (2) above, the court must have regard to the
person's character, his conduct since the banning order was made, the nature of the
offence or conduct which led to it and any other circumstances which appear to it to be
relevant.

S.14H(4) - where an application under subsection (1) above in respect of a banning order is
refused, no further application in respect of the order may be made within the period of
six months beginning with the day of the refusal.

1926 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, S| 2000/2125 art.2.
1927 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, Sl 2000/2125 art.2.
1928 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
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s.14H(5) - the court may order the applicant to pay all or any part of the costs of an application
under this section.

s.14H(6) - in the case of a banning order made by a magistrates' court, the reference in
subsection (1) above to the court by which it was made includes a reference to any
magistrates' court acting in the same local justice area as that court.

Duty of the court when terminating the order
F(S)A 1989 s5.18'%: Information

s.18(2) - where a court terminates a banning order under section 14H above, the designated
officer for the court (in the case of a magistrates' court) or the appropriate officer (in the
case of the Crown Court):

(a) shall give a copy of the terminating order to the person to whom the banning
order relates;

(b) shall (as soon as reasonably practicable) send a copy of it to the enforcing
authority and to any prescribed person; and

(c) in a case where the person subject to the banning order is detained in legal
custody, shall (as soon as reasonably practicable) send a copy of the terminating
order to the person in whose custody he is detained.

3.4.43.6 Appeals
F(S)A 1989 s.14D'%°: Banning orders made on a complaint: appeals

s.14D(1) - an appeal lies to the Crown Court against the making by a magistrates' court of a
banning order under section 14B above.

s.14D(1A) -an appeal lies to the Crown Court against the dismissal by a magistrates' court of an
application for the making of a banning order under section 14B above.

s.14D(2) - on an appeal under this section the Crown Court:

(a) may make any orders necessary to give effect to its determination of the appeal,
and

(b) may also make any incidental or consequential orders which appear to it to be
just.

s.14D(3) - an order of the Crown Court made on an appeal under this section (other than one
directing that an application be re-heard by a magistrates' court) is to be treated for the
purposes of this Part as if it were an order of the magistrates' court from which the
appeal was brought.

1929 commencement: 24 April 1990, SI 1990/690 art.3.
1930 commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, Sl 2000/2125 art.2.
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3.4.4.4, Breach
F(S)A 1989 s.14J*%!: Offences

s.14J(1) - a person subject to a banning order who fails to comply with:
(a) any requirement imposed by the order, or

(b) any requirement imposed under section 19(2B) or (2C) below (Functions of
enforcing authority and local police),

is guilty of an offence.
s.14J(2) - a person guilty of an offence under this section is liable on summary conviction to

imprisonment for a term not exceeding six months, or a fine not exceeding level 5 on
the standard scale, or both.

3.4.4.5. Offences outside of the UK
Corresponding offences
FSA 1989 s.22'%%: Restriction orders arising out of offences outside England and Wales.

s.22(1) - Her Majesty may, by Order in Council, specify offences (“corresponding offences”;)
under the law of any country outside England and Wales which appear to Her to
correspond to any offence to which Schedule 1 to this Act applies.

s.22(1A) - for the purposes of subsection (1) above, an offence specified in an Order in Council
under that subsection shall be regarded as corresponding to an offence to which
Schedule 1 to this Act applies notwithstanding that any period specified in the Order is
longer than any corresponding period specified in that Schedule.

Procedure
FSA 1989 s.22'%9%: Restriction orders arising out of offences outside England and Wales.

s.22(2) - upon an information being laid before a justice of the peace that a person has been
convicted of a corresponding offence in a country outside England and Wales, the
justice may—

(@) issue a summons directed to that person requiring him to appear before a
magistrates' court to answer to the information; or

(b)  subject to subsection (3) below, issue a warrant to arrest that person and bring
him before a magistrates' court.

1931 Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, Sl 2000/2125 art.2.

1932 commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)-
(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).

1933 Commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)-
(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).
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s.22(3) - no warrant shall be issued under subsection (2) above unless the information is in
writing and substantiated on oath.

Test to apply and power to order

FSA 1989 s5.22'%*: Restriction orders arising out of offences outside England and Wales.

s.22(4) - where a person appears or is brought before a magistrates' court in pursuance of
subsection (2) above, the court, if satisfied that—

(@) he is ordinarily resident in England and Wales, and

(b) has been convicted in the country outside England and Wales of the
corresponding offence,

may, unless it appears that the conviction is the subject of proceedings in a court of law
in that country questioning the conviction, make a banning order in relation to him.

s.22(6) - in proceedings under subsection (4) above, the court shall have the like powers,
including power to adjourn the proceedings and meanwhile to remand the defendant
on bail (but not in custody), and the proceedings shall be conducted as nearly as may
be in the like manner, as if the proceedings were the trial of an information for a
summary offence.

Duty to make an order

FSA 1989 s5.22'%%: Restriction orders arising out of offences outside England and Wales.

s.22(5) - a magistrates' court which has power to make a banning order in relation to a person
shall be under a duty to make the order in relation to him if it is satisfied that there are
reasonable grounds to believe that making the order would help to prevent violence or
disorder at or in connection with regulated football matches.

Must give reasons when not making an order

FSA 1989 s.22'%%: Restriction orders arising out of offences outside England and Wales.

s.22(5A) - where a magistrates' court has power to make a banning order in relation to a person
but does not do so, it shall state in open court that it is not satisfied that there are such

reasonable grounds as are mentioned in subsection (5) above and give reasons why it
is not satisfied.

1034 commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)-
(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).

1935 Commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)-
(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).

193¢ commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)-
(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).
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Appeals
FSA 1989 s.22'%": Restriction orders arising out of offences outside England and Wales.

s.22(7) - any person aggrieved by the decision of a magistrates’ court making a banning order
under this section may appeal to the Crown Court against the decision.

Application of provisions concerning banning order on conviction
FSA 1989 s.22'%%: Restriction orders arising out of offences outside England and Wales.

s.22(8) - Sections 14E to 14J and 18 to 21 shall apply in relation to a person subject to a
banning order under this section as they apply in relation to a person subject to a
banning order made by a magistrates' court under section 14A.

Orders in Council
FSA 1989 s5.22'%%: Restriction orders arising out of offences outside England and Wales.
s.22(9) - an Order in Council under subsection (1) above relating to any country may include
provision specifying the documentary form in which details are to be given of—
(@) the conviction of a person in that country of a corresponding offence,
(b) the nature and circumstances of the offence, and
(c) whether or not the conviction is the subject of proceedings in that country
questioning it.
s.22(10) - a document in the form so specified—

(@) shall be admissible in any proceedings under this Part of this Act as evidence of
the facts stated in it unless the contrary is proved, and

(b) shall be taken as such a document unless the contrary is proved.

s.22(11) - in proceedings against a person under this section, the facts stated in a document in
the form so specified shall, on production of the document and proof that that person is
the person whose conviction is set out in the document, be taken to be proved unless
the contrary is proved.

s.22(12) - any statutory instrument containing an Order under subsection (1) above shall be
subject to annulment in pursuance of a resolution of either House of Parliament.

1937 commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)-
(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).

1038 commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)-
(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).

1939 Commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)-
(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).
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3.4.5. Restraining Orders
3.4.5.1. General
Interpretation

PHA 1997 s.7'%%: Interpretation of this group of sections

s.7(1) - this section applies for the interpretation of sections 1 to 5A.

s.7(2) - references to harassing a person include alarming the person or causing the person
distress.

s.7(3) - a “course of conduct” must involve:

(@) inthe case of conduct in relation to a single person (see section 1(1)), conduct on
at least two occasions in relation to that person, or

(b) in the case of conduct in relation to two or more persons (see section 1(1A)),
conduct on at least one occasion in relation to each of those persons.

s.7(3A) - a person's conduct on any occasion shall be taken, if aided, abetted, counselled or
procured by another:

(@) to be conduct on that occasion of the other (as well as conduct of the person
whose conduct it is); and

(b) to be conduct in relation to which the other's knowledge and purpose, and what
he ought to have known, are the same as they were in relation to what was
contemplated or reasonably foreseeable at the time of the aiding, abetting,
counselling or procuring.

s.7(4) - “Conduct” includes speech.

s.7(5) - references to a person, in the context of the harassment of a person, are references to
a person who is an individual.

European orders

Note: There exists an order giving magistrates’ courts and, in certain circumstances, the Crown
Court, the power to make a European protection order (“EPQO”). An EPO may impose prohibitions
or restrictions upon an individual and may be made after an application by an individual who is
“protected” by a court order in England and Wales (most likely to be a restraining order) and who
resides or is going to reside in another member state. The EPO requests that the relevant member
state recognises the protection order. See Criminal Justice (European Protection Order) (England
and Wales) Regulations 2014 (S| 2014/3300).

The Sl also makes provision for the recognition of an EPO made in another member state, which
involves a magistrates’ court imposing a restraining order under s.5 of the Protection from
Harassment Act 1997 which replicates the provisions contained in the EPO as closely as possible
(see reg.13).

1040 commencement: 16 June 1997, SI 1997/1418 art.2.
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3.4.5.2. On conviction

Availability

PHA 1997 s.5'%!: Restraining orders on conviction

s.5(1) - a court sentencing or otherwise dealing with a person (“the defendant”) convicted of an
offence may (as well as sentencing him or dealing with him in any other way) make an
order under this section.

Evidence

PHA 1997 s.5'%?: Restraining orders on conviction

s.5(3A) - in proceedings under this section both the prosecution and the defence may lead, as
further evidence, any evidence that would be admissible in proceedings for an
injunction under section 3.

Contents of the order

PHA 1997 s.5'%: Restraining orders on conviction

s.5(2) - the order may, for the purpose of protecting the victim or victims of the offence, or any
other person mentioned in the order, from conduct which:

(@) amounts to harassment, or
(b)  will cause a fear of violence,

prohibit the defendant from doing anything described in the order.
Length of the order
PHA 1997 s.5'%*: Restraining orders on conviction
s.5(3) - the order may have effect for a specified period or until further order.
Variation or discharge of the order
PHA 1997 s.5'%: Restraining orders on conviction

s.5(4) - the prosecutor, the defendant or any other person mentioned in the order may apply to
the court which made the order for it to be varied or discharged by a further order.

s.5(4A) - Any person mentioned in the order is entitled to be heard on the hearing of an
application under subsection (4).

1941 commencement; 16 June 1997, SI 1997/1418 art.2.
1942 commencement: 16 June 1997, SI 1997/1418 art.2.
1943 commencement; 16 June 1997, SI 1997/1418 art.2.
1044 commencement: 16 June 1997, SI 1997/1418 art.2.
1045 Commencement: 16 June 1997, SI 1997/1418 art.2.
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3.4.5.3. On acquittal
General
PHA 1997 s.5A**®: Restraining orders on acquittal

s.5A(2) - Subsections (3) to (7) of section 5 apply to an order under this section as they apply to
an order under that one.

Power to order

PHA 1997 s.5A**: Restraining orders on acquittal

s.5A(1) - a court before which a person (“the defendant”) is acquitted of an offence may, if it
considers it necessary to do so to protect a person from harassment by the defendant,
make an order prohibiting the defendant from doing anything described in the order.

Evidence

PHA 1997 s.5'%*: Restraining orders on conviction

s.5(3A) - in proceedings under this section both the prosecution and the defence may lead, as
further evidence, any evidence that would be admissible in proceedings for an
injunction under section 3.

Length of the order

PHA 1997 s.5'%°: Restraining orders on conviction

s.5(3) - the order may have effect for a specified period or until further order.

Variation or discharge of the order

PHA 1997 s.5'%°: Restraining orders on conviction

s.5(4) - the prosecutor, the defendant or any other person mentioned in the order may apply to
the court which made the order for it to be varied or discharged by a further order.

s.5(4A) - any person mentioned in the order is entitled to be heard on the hearing of an
application under subsection (4).

104 commencement: 30 September 2009, as inserted by Domestic Violence, Crime and Victims Act 2004

s.12(5), SI 2009/2501 art.2(a).

Commencement: 30 September 2009, as inserted by Domestic Violence, Crime and Victims Act 2004
s.12(5), SI 2009/2501 art.2(a).

1048 commencement: 16 June 1997, SI 1997/1418 art.2.
104 commencement: 16 June 1997, SI 1997/1418 art.2.
1050 commencement: 16 June 1997, SI 1997/1418 art.2.

1047
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3.4.5.4. Appeals
Right of appeal
PHA 1997 s.5A*%!: Restraining orders on acquittal

s.5A(5) - a person made subject to an order under this section has the same right of appeal
against the order as if:

(@) he had been convicted of the offence in question before the court which made
the order, and

(b) the order had been made under section 5.
Court of Appeal allows appeal against conviction: Power to make order on acquittal
PHA 1997 s.5A*%?: Restraining orders on acquittal

s.5A(3) - where the Court of Appeal allow an appeal against conviction they may remit the case
to the Crown Court to consider whether to proceed under this section.

Crown Court allows appeal against conviction: Power to make order on acquittal
PHA 1997 s.5A*%3: Restraining orders on acquittal

s.5A(4) - where:
(@) the Crown Court allows an appeal against conviction, or
(b) acase is remitted to the Crown Court under subsection (3),
the reference in subsection (1) to a court before which a person is acquitted of an
offence is to be read as referring to that court.
3.45.5. Breach
Post-conviction

PHA 1997 s.5'%“: Restraining orders on conviction

s.5(5) - if without reasonable excuse the defendant does anything which he is prohibited from
doing by an order under this section, he is guilty of an offence.
s.5(6) - a person guilty of an offence under this section is liable:

(@) on conviction on indictment, to imprisonment for a term not exceeding five years,
or a fine, or both, or

(b) on summary conviction, to imprisonment for a term not exceeding six months, or
a fine not exceeding the statutory maximum, or both.

1951 commencement: 30 September 2009, as inserted by Domestic Violence, Crime and Victims Act 2004

s.12(5), Sl 2009/2501 art.2(a).

Commencement: 30 September 2009, as inserted by Domestic Violence, Crime and Victims Act 2004
s.12(5), SI 2009/2501 art.2(a).

Commencement: 30 September 2009, as inserted by Domestic Violence, Crime and Victims Act 2004
s.12(5), SI 2009/2501 art.2(a).

1054 commencement: 16 June 1997, SI 1997/1418 art.2.

1052

1053
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s.5(7)'%%° - a court dealing with a person for an offence under this section may vary or discharge
the order in question by a further order.

3.4.5.6. Other sources
Breach of Protective Order Guideline 2006, Sentencing Guidelines Council

1955 The Explanatory Note to Domestic Violence, Crime and Victims Act 2004 para.1(57) states: Subsection
(4) allows a court when dealing with a person for the offence of breach of a restraining order under
section 5 of the 1997 Act to vary or discharge the order in question irrespective of whether it was the
court that made the original order.
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3.4.6. Serious Crime Prevention Orders
3.4.6.1. General

What is a Serious Crime Prevention Order?

SCA 2007 s.1'%°: Serious Crime Prevention Orders

s.1(5) - in this Part “serious crime prevention order” means:
(a) an order under this section; or
(b) an order under section 19 (corresponding order of the Crown Court on
conviction).

s.1(6) - for the purposes of this Part references to the person who is the subject of a serious
crime prevention order are references to the person against whom the public are to be
protected.

SCA 2007 s.19'%": Orders by Crown Court on conviction

s.19(8) - an order under this section is also called a serious crime prevention order.
Nature of proceedings

SCA 2007 s.35'%8: pProceedings in the High Court

s.35(1) - proceedings before the High Court in relation to serious crime prevention orders are
civil proceedings.

s.35(2) - one consequence of this is that the standard of proof to be applied by the court in such
proceedings is the civil standard of proof.

SCA 2007 s.36'%°: Proceedings in the Crown Court

s.36(1) - proceedings before the Crown Court arising by virtue of section 19, 20, 21 or 22E are
civil proceedings.

s.36(2) - one consequence of this is that the standard of proof to be applied by the court in such
proceedings is the civil standard of proof.
s.36(3) - two other consequences of this are that the court-

(a) is notrestricted to considering evidence that would have been admissible in the
criminal proceedings in which the person concerned was convicted; and

(b) may adjourn any proceedings in relation to a serious crime prevention order even
after sentencing the person concerned.

1956 commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
1957 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1958 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
1959 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
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s.36(4) - the Crown Court, when exercising its jurisdiction in England and Wales under this Part,

is a criminal court for the purposes of Part 7 of the Courts Act 2003 (c. 39) (procedure

rules and practice directions).
Interpretation and definitions
SCA 2007 s.42%°%: |nterpretation Part 1

s.42 - in this Part—

“act” and “conduct” include omissions and statements;

“country” includes territory;

“modifications” includes additions and omissions (and “modify” is to be read

accordingly);

“the public” includes a section of the public or a particular member of the public.

SCA 2007 s.43*%*: Index of defined expressions: Part 1

Expression Provision
act section 42
committed a serious offence section 4(1)
conduct section 42
conducts oneself in a way likely to facilitate the commission by .
oneself or another person of a serious offence section 4(3)
country section 42

Director of Public Prosecutions, Director of the Serious Fraud Office
and Director of Public Prosecutions for Northern Ireland

[Paragraphs 2(2), 13(2)
and 17 of Schedule 2]

document

section 5(7)

facilitates the commission by another person of a serious offence

section 4(2)

involvement in serious crime: England and Wales orders

sections 2, 4 and 31(3)

involvement in serious crime: Northern Ireland orders

sections 3, 4 and 31(3)

law enforcement officer

section 5(7)

modifications (and modify)

section 42

person who is the subject of a serious crime prevention order

section 1(6)

premises section 5(7)
production of documents section 5(8)
the public section 42

relevant applicant authority

section 10(4)

serious crime prevention order

section 1(5)

serious offence in England and Wales

section 2(2)

serious offence in Northern Ireland

section 3(2)

1989 commencement: 6 April 2008, SI 2008/755 art.15(1)(K).
191 commencement: 6 April 2008, SI 2008/755 art.15(1)(k).
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3.4.6.2. Availability
Restrictions on making an order

SCA 2007 s.6'%?: Any individual must be 18 or over

An individual under the age of 18 may not be the subject of a serious crime prevention order.

SCA 2007 s.7'%%%: Other exceptions

s.7(1) - a person may not be made the subject of a serious crime prevention order in England
and Wales if the person falls within a description specified by order of the Secretary of
State.

s.7(2) - a person may not be made the subject of a serious crime prevention order in Northern

Ireland if the person falls within a description specified by order of the Department of
Justice in Northern Ireland.

Who may make an application?

SCA 2007 s.8'%*: Limited class of applicants for making of orders
A serious crime prevention order may be made only on an application by:
(@) inthe case of an order in England and Wales:
(i)  the Director of Public Prosecutions; or
(i)  the Director of the Serious Fraud Office; and
(b) inthe case of an order in Northern Ireland, the Director of Public Prosecutions for
Northern Ireland.
3.4.6.3. Applications
Functions of applicant authorities
SCA 2007 s.37*°®: Functions of applicant authorities

s.37 - Schedule 2 (functions of applicant authorities under this Part) has effect.

SCA 2007 Sch.2'%: Functions of applicant authorities under Part 1

The provisions of the Schedule are not reproduced here. The Explanatory Note about s.37 and
Sch.2 is as follows.

126. This section gives effect to Schedule 2 which provides for the functions of the applicant
authorities that can make applications for orders (Director of Public Prosecutions,
Director of Revenue and Customs Prosecutions, Director of the Serious Fraud Office
and Director of Public Prosecutions for Northern Ireland). These functions include

192 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1983 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1984 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).

1955 commencement: In force 1 March 2008 to the extent that Sch.2 paras.4 and 18 are also in force, Sl
2008/219 art.3(b) and (c). Otherwise, 6 April 2008, SI 2008/755 art.15(1)(g).

1986 commencement: Sch. 2 paras.4 and 18 in force 1 March 2008, SCA 2007 s.37, SI 2008/219 art.3(b) and
(c). Otherwise, 6 April 2008, SI 2008/755 art.15(1)(g).
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applying for serious crime prevention orders, or the variation or discharge of an order;
appearing on applications by others for the variation or discharge of an order; having
the conduct of or appearing in any other proceedings about a serious crime prevention
order; providing advice about any proceedings or possible proceedings in connection
with a serious crime prevention order; or anything for the purposes of, or in connection
with, these functions. Special provision has to be made because functions in relation to
serious crime prevention orders fall outside the usual prosecutorial functions of the
Directors.

127. Paragraphs 1 to 5 of Schedule 2 list the functions of the Director of Public Prosecutions
under Part 1 of the Act and provide that he can delegate his functions to a Crown
Prosecutor (paragraph 2). Paragraphs 6 to 11 of this Schedule list the functions of the
Director of Revenue and Customs Prosecutions under Part 1 of the Act and provide
that he can delegate his functions to a Revenue and Customs Prosecutor (paragraph
7). Paragraphs 12 to 15 of this Schedule list the functions of the Director of the Serious
Fraud Office under Part 1 of the Act and provide that he can delegate his functions to a
member of the Serious Fraud Office (paragraph 13). The powers to delegate alter the
usual position in relation to the carrying out of functions on behalf of the Directors by
their staff. A Director must expressly delegate his functions rather than it occurring
automatically. This is intended to ensure that the exercise of the powers is kept under
tight control by the Directors.

128. Paragraphs 3, 8 and 14 provide that the functions of the Directors are exercisable
under the superintendence of the Attorney General.

129. Paragraphs 16 to 20 of this Schedule list the functions of the Director of Public
Prosecutions for Northern Ireland under Part 1 of the Act and make provision about the
exercising of those functions.

Note: The role of the Director of Revenue and Customs Prosecutions (DRCP) was merged with the
Director of Public Prosecutions (DPP) and therefore reference to the DRCP in the explanatory note
should be read as a reference to the DPP, see Sl 2014/834 art.3 for more details. The SI amended
primary and secondary legislation where appropriate but did not amend the explanatory notes.
3.4.6.4. Power to order

Safeguards

SCA 2007 s.1%7: Serious Crime Prevention Orders

s.1(4) - the powers of the court in respect of an order under this section are subject to sections
6 to 15 (safeguards).

SCA 2007 s.19'%®: Orders by Crown Court on conviction

s.19(6) - the powers of the court in respect of an order under this section are subject to sections
6 to 15 (safeguards).

197 Commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
1988 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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High Court

SCA 2007 s.11%%°: Serious Crime Prevention Orders

s.1(1) -

s.1(2) -

the High Court in England and Wales may make an order if—

(a) itis satisfied that a person has been involved in serious crime (whether in
England and Wales or elsewhere); and

(b) it has reasonable grounds to believe that the order would protect the public by
preventing, restricting or disrupting involvement by the person in serious crime in
England and Wales.

the High Court in Northern Ireland may make an order if—

(a) itis satisfied that a person has been involved in serious crime (whether in
Northern Ireland or elsewhere); and

(b) it has reasonable grounds to believe that the order would protect the public by
preventing, restricting or disrupting involvement by the person in serious crime in
Northern Ireland.

SCA 2007 s.2'7°: Involvement in serious crime: England and Wales orders

s.2(1) -

s.2(2) -

s.2(3) -

for the purposes of this Part, a person has been involved in serious crime in England
and Wales if he:

(a) has committed a serious offence in England and Wales;

(b) has facilitated the commission by another person of a serious offence in England
and Wales; or

(c) has conducted himself in a way that was likely to facilitate the commission by
himself or another person of a serious offence in England and Wales (whether or
not such an offence was committed).

in this Part “a serious offence in England and Wales” means an offence under the law
of England and Wales which, at the time when the court is considering the application
or matter in question:

(a) is specified, or falls within a description specified, in Part 1 of Schedule 1; or

(b) is one which, in the particular circumstances of the case, the court considers to
be sufficiently serious to be treated for the purposes of the application or matter
as if it were so specified.

for the purposes of this Part, involvement in serious crime in England and Wales is any
one or more of the following—
(@) the commission of a serious offence in England and Wales;

(b) conduct which facilitates the commission by another person of a serious offence
in England and Wales;

(c) conduct which is likely to facilitate the commission, by the person whose conduct
it is or another person, of a serious offence in England and Wales (whether or not
such an offence is committed).

199 commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
1079 commencement: 6 April 2008, SI 2008/755 art.15(1)(b).
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s.2(4) -

s.2(5) -

s.2(6) -

s.2(7) -

for the purposes of section 1(1)(a), a person has been involved in serious crime
elsewhere than in England and Wales if he:

(@) has committed a serious offence in a country outside England and Wales;

(b) has facilitated the commission by another person of a serious offence in a
country outside England and Wales; or

(c) has conducted himself in a way that was likely to facilitate the commission by
himself or another person of a serious offence in a country outside England and
Wales (whether or not such an offence was committed).

in subsection (4) “a serious offence in a country outside England and Wales” means an
offence under the law of a country outside England and Wales which, at the time when
the court is considering the application or matter in question:

(@) would be an offence under the law of England and Wales if committed in or as
regards England and Wales; and

(b) either:

(i)  would be an offence which is specified, or falls within a description
specified, in Part 1 of Schedule 1 if committed in or as regards England and
Wales; or

(i)  is conduct which, in the particular circumstances of the case, the court
considers to be sufficiently serious to be treated for the purposes of the
application or matter as if it meets the test in sub-paragraph (i).

the test in subsection (4) is to be used instead of the test in section 3(1) in deciding for
the purposes of section 1(1)(a) whether a person has been involved in serious crime in
Northern Ireland.

an act punishable under the law of a country outside the United Kingdom constitutes
an offence under that law for the purposes of subsection (5), however it is described in
that law.

SCA 2007 s.3*": Involvement in serious crime: Northern Ireland orders

s.3(1) -

s.3(2) -

for the purposes of this Part, a person has been involved in serious crime in Northern
Ireland if he—

(@) has committed a serious offence in Northern Ireland,;

(b) has facilitated the commission by another person of a serious offence in Northern
Ireland; or

(c) has conducted himself in a way that was likely to facilitate the commission by
himself or another person of a serious offence in Northern Ireland (whether or not
such an offence was committed).

in this Part “a serious offence in Northern Ireland” means an offence under the law of
Northern Ireland which, at the time when the court is considering the application or
matter in question—

(@) s specified, or falls within a description specified, in Part 2 of Schedule 1; or

1971 commencement: 6 April 2008, SI 2008/755 art.15(1)(c).
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s.3(3) -

s.3(4) -

s.3(5) -

s.3(6) -

s.3(7) -

(b) is one which, in the particular circumstances of the case, the court considers to
be sufficiently serious to be treated for the purposes of the application or matter
as if it were so specified.

for the purposes of this Part, involvement in serious crime in Northern Ireland is any
one or more of the following—

(@) the commission of a serious offence in Northern Ireland;

(b) conduct which facilitates the commission by another person of a serious offence
in Northern Ireland;

(c) conduct which is likely to facilitate the commission, by the person whose conduct
it is or another person, of a serious offence in Northern Ireland (whether or not
such an offence is committed).

for the purposes of section 1(2)(a), a person has been involved in serious crime
elsewhere than in Northern Ireland if he—

(a) has committed a serious offence in a country outside Northern Ireland;

(b) has facilitated the commission by another person of a serious offence in a
country outside Northern Ireland; or

(c) has conducted himself in a way that was likely to facilitate the commission by
himself or another person of a serious offence in a country outside Northern
Ireland (whether or not such an offence was committed).

in subsection (4) “a serious offence in a country outside Northern Ireland” means an
offence under the law of a country outside Northern Ireland which, at the time when the
court is considering the application or matter in question—

(@) would be an offence under the law of Northern Ireland if committed in or as
regards Northern Ireland; and

(b) either—

()  would be an offence which is specified, or falls within a description
specified, in Part 2 of Schedule 1 if committed in or as regards Northern
Ireland; or

(i) is conduct which, in the particular circumstances of the case, the court
considers to be sufficiently serious to be treated for the purposes of the
application or matter as if it meets the test in sub-paragraph (i).

the test in subsection (4) is to be used instead of the test in section 2(1) in deciding for
the purposes of section 1(2)(a) whether a person has been involved in serious crime in
England and Wales.

an act punishable under the law of a country outside the United Kingdom constitutes
an offence under that law for the purposes of subsection (5), however it is described in
that law.
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Crown Court

SCA 2007 s.19*°"2: Orders by Crown Court on conviction

s.19(1) -

5.19(2) -

s.19(2A) -

5.19(3) -

5.19(4) -

s.19(4A) -

5.19(7) -

subsection (2) applies where the Crown Court in England and Wales is dealing with a
person who—

(@) has been convicted by or before a magistrates' court of having committed a
serious offence in England and Wales and has been committed to the Crown
Court to be dealt with; or

(b) has been convicted by or before the Crown Court of having committed a serious
offence in England and Wales.

the Crown Court may, in addition to dealing with the person in relation to the offence,
make an order if it has reasonable grounds to believe that the order would protect the
public by preventing, restricting or disrupting involvement by the person in serious
crime in England and Wales.

a court that makes an order by virtue of subsection (2) in the case of a person who is
already the subject of a serious crime prevention order in England and Wales must
discharge the existing order.

subsection (4) applies where the Crown Court in Northern Ireland is dealing with a
person who has been convicted by or before the Crown Court of having committed a
serious offence in Northern Ireland.

the Crown Court may, in addition to dealing with the person in relation to the offence,
make an order if it has reasonable grounds to believe that the order would protect the
public by preventing, restricting or disrupting involvement by the person in serious
crime in Northern Ireland.

a court that makes an order by virtue of subsection (4) in the case of a person who is
already the subject of a serious crime prevention order in Northern Ireland must
discharge the existing order.

an order must not be made under this section except—

(@) in addition to a sentence imposed in respect of the offence concerned; or

(b) in addition to an order discharging the person conditionally.

“Serious offences”

SCA 2007 Sch.1%"3: Serious offences

Note: Part 1 details serious offences in England and Wales. Part 2 details serious offences in
Northern Ireland. The individual paragraphs have not been specified here as they are simply a list
of offences. The Schedule was amended by SCA 2015 s.47(2)-(4), as commenced by Sl 2015/820
reg.2(f) and (r)(xvi) on 3 May 2015 and MSA 2015 Sch.5 para.7 as commenced by SI 2015/1476

reg.2(j).

1972 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1973 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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“Involvement in serious crime”

SCA 2007 5.4 Involvement in serious crime: supplementary

s.4(1) -

s.4(2) -

S.4(3) -

s.4(4) -

s.4(5) -

3.4.6.5.

in considering for the purposes of this Part whether a person has committed a serious
offence:

(@) the court must decide that the person has committed the offence if:
()  he has been convicted of the offence; and

(i)  the conviction has not been quashed on appeal nor has the person been
pardoned of the offence; but

(b) the court must not otherwise decide that the person has committed the offence.
in deciding for the purposes of this Part whether a person (“the respondent”) facilitates
the commission by another person of a serious offence, the court must ignore:

(@) any act that the respondent can show to be reasonable in the circumstances; and
(b) subiject to this, his intentions, or any other aspect of his mental state, at the time.
in deciding for the purposes of this Part whether a person (“the respondent”) conducts
himself in a way that is likely to facilitate the commission by himself or another person

of a serious offence (whether or not such an offence is committed), the court must
ignore:

(a) any act that the respondent can show to be reasonable in the circumstances; and

(b) subject to this, his intentions, or any other aspect of his mental state, at the time.

the Secretary of State may by order amend Part 1 of Schedule 1.

the Department of Justice in Northern Ireland may by order amend Part 2 of
Schedule 1.

Making the order

Right to make representations

SCA 2007 s.9'%"°: Right of third parties to make representations

s.9(1) -

s.9(4) -

the High Court must, on an application by a person, give the person an opportunity to
make representations in proceedings before it about the making of a serious crime
prevention order if it considers that the making of the order would be likely to have a
significant adverse effect on that person.

the Crown Court must, on an application by a person, give the person an opportunity to
make representations in proceedings before it arising by virtue of section 19, 20 21 or
22E if it considers that the making or variation of the serious crime prevention order
concerned (or a decision not to vary it) would be likely to have a significant adverse
effect on that person.

1974 Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1975 commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
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Contents of the order

SCA 2007 s.11°®: Serious Crime Prevention Orders

s.1(3) -

an order under this section may contain:
(a) such prohibitions, restrictions or requirements; and
(b) such other terms;

as the court considers appropriate for the purpose of protecting the public by
preventing, restricting or disrupting involvement by the person concerned in serious
crime in England and Wales or (as the case may be) Northern Ireland.

SCA 2007 s.19*°"": Orders by Crown Court on conviction

5.19(5) -

an order under this section may contain—
(a) such prohibitions, restrictions or requirements; and
(b) such other terms;

as the court considers appropriate for the purpose of protecting the public by
preventing, restricting or disrupting involvement by the person concerned in serious
crime in England and Wales or (as the case may be) Northern Ireland.

SCA 2007 s.5'"®: Type of provision that may be made by orders

s.5(1) -

s.5(2) -

s.5(3) -

this section contains examples of the type of provision that may be made by a serious
crime prevention order but it does not limit the type of provision that may be made by
such an order.

examples of prohibitions, restrictions or requirements that may be imposed by serious
crime prevention orders in England and Wales or Northern Ireland include prohibitions,
restrictions or requirements in relation to places other than England and Wales or (as
the case may be) Northern Ireland.

examples of prohibitions, restrictions or requirements that may be imposed on
individuals (including partners in a partnership) by serious crime prevention orders
include prohibitions or restrictions on, or requirements in relation to:

(@) anindividual's financial, property or business dealings or holdings;
(b) anindividual's working arrangements;

(c) the means by which an individual communicates or associates with others, or the
persons with whom he communicates or associates;

(d) the premises to which an individual has access;
(e) the use of any premises or item by an individual;

() anindividual's travel (whether within the United Kingdom, between the United
Kingdom and other places or otherwise).

1978 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1977 Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1978 Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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s.5(4) -

s.5(5) -

s.5(6) -

s.5(7) -

examples of prohibitions, restrictions or requirements that may be imposed on bodies
corporate, partnerships and unincorporated associations by serious crime prevention
orders include prohibitions or restrictions on, or requirements in relation to—

(a) financial, property or business dealings or holdings of such persons;

(b) the types of agreements to which such persons may be a party;

(c) the provision of goods or services by such persons;

(d) the premises to which such persons have access;

(e) the use of any premises or item by such persons;

()  the employment of staff by such persons.

examples of requirements that may be imposed on any persons by serious crime
prevention orders include—

(@) arequirement on a person to answer questions, or provide information, specified
or described in an order—

(i) atatime, within a period or at a frequency;

(i) ataplace;

(iii)  in a form and manner; and

(iv) to alaw enforcement officer or description of law enforcement officer;

notified to the person by a law enforcement officer specified or described in the
order;

(b) arequirement on a person to produce documents specified or described in an
order—

() atatime, within a period or at a frequency;

(i) ataplace;

(i) in a manner; and

(iv) to alaw enforcement officer or description of law enforcement officer;
nodtified to the person by a law enforcement officer specified or described in the
order.

the prohibitions, restrictions or requirements that may be imposed on individuals by
serious crime prevention orders include prohibitions, restrictions or requirements in
relation to an individual's private dwelling (including, for example, prohibitions or
restrictions on, or requirements in relation to, where an individual may reside).

in this Part:

“document” means anything in which information of any description is recorded
(whether or not in legible form);

“a law enforcement officer” means:
(a) aconstable;

(b) a National Crime Agency officer who is for the time being designated under
section 9 or 10 of the Crime and Courts Act 2013,

(c) an officer of Revenue and Customs; or
(d) amember of the Serious Fraud Office; and

“premises” includes any land, vehicle, vessel, aircraft or hovercraft.
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s.5(8) - any reference in this Part to the production of documents is, in the case of a document
which contains information recorded otherwise than in legible form, a reference to the
production of a copy of the information in legible form.

Restrictions on the effect of the order
SCA 2007 s.11%°7°: Restrictions on oral answers

s.11 - a serious crime prevention order may not require a person to answer questions, or
provide information, orally.

SCA 2007 s.12'%%: Restrictions for legal professional privilege

s.12(1) - a serious crime prevention order may not require a person—
(@) to answer any privileged question;
(b) to provide any privileged information; or
(c) to produce any privileged document.

s.12(2) - a*“privileged question” is a question which the person would be entitled to refuse to
answer on grounds of legal professional privilege in proceedings in the High Court.

s.12(3) - *“Privileged information” is information which the person would be entitled to refuse to
provide on grounds of legal professional privilege in such proceedings.

s.12(4) - a “privileged document” is a document which the person would be entitled to refuse to
produce on grounds of legal professional privilege in such proceedings.

s.12(5) - but subsection (1) does not prevent an order from requiring a lawyer to provide the
name and address of a client of his.

SCA 2007 s.13'%!: Restrictions on excluded material and banking information

s.13(1) - a serious crime prevention order may not require a person to produce:

(@) inthe case of an order in England and Wales, any excluded material as defined
by section 11 of the Police and Criminal Evidence Act 1984 (c. 60); and

(b) in the case of an order in Northern Ireland, any excluded material as defined by
Article 13 of the Police and Criminal Evidence (Northern Ireland) Order 1989 (S.I.
1989/1341 (N.1.12)).

s.13(2) - a serious crime prevention order may not require a person to disclose any information
or produce any document in respect of which he owes an obligation of confidence by
virtue of carrying on a banking business unless condition A or B is met.

s.13(3) - condition A is that the person to whom the obligation of confidence is owed consents to
the disclosure or production.

1979 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1980 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1981 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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s.13(4) -

condition B is that the order contains a requirement—
(@) todisclose information, or produce documents, of this kind; or

(b) to disclose specified information which is of this kind or to produce specified
documents which are of this kind.

SCA 2007 s.14%%®2: Restrictions relating to other enactments

s.14(1) -

s.14(2) -

a serious crime prevention order may not require a person—
(a) to answer any question;

(b) to provide any information; or

(c) to produce any document;

if the disclosure concerned is prohibited under any other enactment.

in this section:

“enactment” includes an Act of the Scottish Parliament, Northern Ireland legislation and
an enactment comprised in subordinate legislation, and includes an enactment
whenever passed or made; and

“subordinate legislation” has the same meaning as in the Interpretation Act 1978 (c. 30)
and also includes an instrument made under—

(@) an Act of the Scottish Parliament; or

(b) Northern Ireland legislation.

SCA 2007 s.15'%83; Restrictions on use of information obtained

s.15(1) -

s.15(2) -

s.15(3) -

a statement made by a person in response to a requirement imposed by a serious
crime prevention order may not be used in evidence against him in any criminal
proceedings unless condition A or B is met.

condition A is that the criminal proceedings relate to an offence under section 25.

condition B is that:
(a) the criminal proceedings relate to another offence;
(b) the person who made the statement gives evidence in the criminal proceedings;

(c) inthe course of that evidence, the person makes a statement which is
inconsistent with the statement made in response to the requirement imposed by
the order; and

(d) in the criminal proceedings evidence relating to the statement made in response
to the requirement imposed by the order is adduced, or a question about it is
asked, by the person or on his behalf.

1982 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1983 Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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Duration of the order

SCA 2007 s.16%%: Duration of orders

s.16(1) -

s.16(2) -

5.16(3) -

s.16(4) -

5.16(5) -

s.16(6) -

5.16(7) -

a serious crime prevention order must specify when it is to come into force and when it
is to cease to be in force.

an order is not to be in force for more than 5 years beginning with the coming into force
of the order.

an order can specify different times for the coming into force, or ceasing to be in force,
of different provisions of the order.
where it specifies different times in accordance with subsection (3), the order—

(@) must specify when each provision is to come into force and cease to be in force;
and

(b) is not to be in force for more than 5 years beginning with the coming into force of
the first provision of the order to come into force.

the fact that an order, or any provision of an order, ceases to be in force does not
prevent the court from making a new order to the same or similar effect.

a new order may be made in anticipation of an earlier order or provision ceasing to be
in force.

Subsections (2) and (4)(b) have effect subject to section 22E.

Duty to serve notice on individual subject to order

SCA 2007 s.10'%%: Notice requirements in relation to orders

s.10(1) -

s.10(2) -

s.10(3) -

the subject of a serious crime prevention order is bound by it or a variation of it only if:

(@) heis represented (whether in person or otherwise) at the proceedings at which
the order or (as the case may be) variation is made; or

(b) a notice setting out the terms of the order or (as the case may be) variation has
been served on him.

the notice may be served on him by:

(8) delivering it to him in person; or

(b) sending it by recorded delivery to him at his last-known address (whether
residential or otherwise).

for the purposes of delivering such a notice to him in person, a constable or a person
authorised for the purpose by the relevant applicant authority may (if necessary by
force):

(@) enter any premises where he has reasonable grounds for believing the person to
be; and

(b) search those premises for him.

1984 Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1985 Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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5.10(4) -

3.4.6.6.

in this Part “the relevant applicant authority” means:
(@) inrelation to a serious crime prevention order in England and Wales—

(i)  where the order was applied for by the Director of Public Prosecutions, the
Director of Public Prosecutions; and

(i)  where the order was applied for by the Director of the Serious Fraud Office,
the Director of the Serious Fraud Office; and

(b) in relation to a serious crime prevention order in Northern Ireland, the Director of
Public Prosecutions for Northern Ireland.

Compliance with orders

SCA 2007 s.38%: Disclosure of information in accordance with orders

5.38(1) -

5.38(2) -

a person who complies with a requirement imposed by a serious crime prevention
order to answer questions, provide information or produce documents does not
breach—

(&) any obligation of confidence; or
(b) any other restriction on making the disclosure concerned (however imposed).
but see sections 11 to 14 (which limit the requirements that may be imposed by serious

crime prevention orders in connection with answering questions, providing information
or producing documents).

SCA 2007 s.5A%®": verification and disclosure of information

s.5A(1) -

S.5A(2) -

S.5A(3) -

this section applies where information is provided to a law enforcement officer in
response to an information requirement imposed by a serious crime prevention order.

“Information requirement” means a requirement of the kind referred to in section 5(5)(a)
or (b).

the law enforcement officer may, for the purpose of—

(a) checking the accuracy of the information, or

(b) discovering the true position,

disclose the information to any person who the officer reasonably believes may be able
to contribute to doing either of those things.

any other person may disclose information to—

(@) the law enforcement officer, or

(b) a person to whom the law enforcement officer has disclosed information under
subsection (2),

for the purpose of contributing to doing either of the things mentioned in subsection
(2)(a) and (b).

1986 commencement: 6 April 2008, SI 2008/755 art.15(1)(i).
1987 commencement: 3 May 2015, as inserted by Serious Crime Act 2015 s.50(2), SI 2015/820 art.2
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S.5A(4) -

S.5A(5) -

S.5A(6) -

the law enforcement officer may also disclose the information referred to in subsection
(1) for the purposes of—

(@) the prevention, detection, investigation or prosecution of criminal offences,
whether in the United Kingdom or elsewhere, or

(b) the prevention, detection or investigation of conduct for which penalties other
than criminal penalties are provided under the law of any part of the United
Kingdom or of any country or territory outside the United Kingdom.

a disclosure under this section does not breach—

(@) any obligation of confidence owed by the person making the disclosure, or

(b) any other restriction on the disclosure of information (however imposed).

but nothing in this section authorises a disclosure, in contravention of any provisions of

the Data Protection Act 1998, of personal data which are not exempt from those
provisions.

SCA 2007 s.39'%8: Compliance with orders: authorised monitors

5.39(1) -

5.39(2) -

5.39(3) -

5.39(4) -

5.39(5) -

a serious crime prevention order against a body corporate, partnership or
unincorporated association may authorise a law enforcement agency to enter into
arrangements with—

(a) a specified person; or

(b) any person who falls within a specified description of persons;

to perform specified monitoring services or monitoring services of a specified
description.

a person with whom the agency has entered into arrangements in accordance with
such an authorisation is known for the purposes of this section as an authorised
monitor.

a serious crime prevention order which provides for an authorised monitor may, for the
purpose of enabling the performance of monitoring services, impose requirements of
the type mentioned in section 5(5) as if the references in paragraph (a)(iv) and (b)(iv) of
that provision to a law enforcement officer included references to an authorised
monitor.

a serious crime prevention order which provides for an authorised monitor may require
any body corporate, partnership or unincorporated association which is the subject of
the order to pay to the law enforcement agency concerned some or all of the costs
incurred by the agency under the arrangements with the authorised monitor.

any such order—

(a) must specify the period, or periods, within which payments are to be made;

(b) may require the making of payments on account;

(c) may include other terms about the calculation or payment of costs.

1988 commencement: 6 April 2008, SI 2008/755 art.15(1)(i).
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5.39(6) -

5.39(7) -

5.39(8) -

5.39(9) -

5.39(10) -

the tests for making or varying a serious crime prevention order in sections 1(1)(b),
(2)(b) and (3), 17(1) and (2), 19(2), (4) and (5), 20(2) and (4) and 21(2) and (4) do not
operate in relation to an order so far as the order contains terms of the kind envisaged
by subsections (4) and (5) above (or by subsection (1) above for the purposes of those
subsections).

but a court must not include in a serious crime prevention order (whether initially or on
a variation) terms of the kind envisaged by subsection (4) or (5) unless it considers that
it is appropriate to do so having regard to all the circumstances including, in particular—

(@) the means of the body corporate, partnership or unincorporated association
concerned;

(b) the expected size of the costs; and
(c) the effect of the terms on the ability of any body corporate, partnership or
unincorporated association which is carrying on business to continue to do so.

a law enforcement agency must inform the subject of a serious crime prevention order
which provides for an authorised monitor of the name of, and an address for, any
person with whom the agency has entered into arrangements in accordance with the
authorisation in the order.

nothing in this section affects the ability of law enforcement agencies to enter into
arrangements otherwise than in accordance with an authorisation under this section.
in this section—

“law enforcement agency” means—

(za) the chief constable of a police force maintained under section 2 of the Police Act
1996;

(zb) the Commissioner of Police of the Metropolis;

(zc) the Common Council of the City of London in its capacity as police authority;
(@) the Northern Ireland Policing Board;

(b) the National Crime Agency;

(c) the Commissioners for Her Majesty's Revenue and Customs; or

(d) the Director of the Serious Fraud Office;

“monitoring services” means—

(a) analysing some or all information received in accordance with a serious crime
prevention order;

(b) reporting to a law enforcement officer as to whether, on the basis of the
information and any other information analysed for this purpose, the subject of
the order appears to be complying with the order or any part of it; and

(c) any related services; and

“specified”, in relation to a serious crime prevention order, means specified in the
order.
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SCA 2007 s.41'%%%: powers of law enforcement officers to retain documents

s.41(1) -

5.41(2) -

3.4.6.7.

a law enforcement officer—

(@) may take and retain copies of, or extracts from, any document produced to a law
enforcement officer in pursuance of a serious crime prevention order; and

(b) may retain any document so produced for as long as he considers that it is
necessary to retain it (rather than any copy of it) for the purposes for which the
document was obtained.

a law enforcement officer may retain any document produced to a law enforcement
officer in pursuance of a serious crime prevention order until the conclusion of any
legal proceedings if he has reasonable grounds for believing that the document—

(a) may have to be produced for the purposes of those proceedings; and

(b)  might be unavailable unless retained.

Costs

SCA 2007 s.40'%%°: Costs in relation to authorised monitors

5.40(1) -

5.40(2) -

5.40(3) -

s.40(4) -

5.40(5) -

5.40(6) -

5.40(7) -

5.40(8) -

the appropriate authority may by order make provision about the practice and
procedure for determining the amount of—

(a) any costs payable by virtue of section 39(4) and (5); and
(b) any interest payable in respect of those costs.

such provision may, in particular, include provision about appeals.

where any amounts required to be paid by virtue of section 39(4) and (5) have not
been paid within a required period, the law enforcement agency concerned must take
reasonable steps to recover them and any interest payable in respect of them.

the appropriate authority must by order provide for what are reasonable steps for the
purposes of subsection (3).

any amounts which have not been recovered despite the taking of the reasonable
steps are recoverable as if due to the law enforcement agency concerned by virtue of a
civil order or judgment.

where any amounts required to be paid by virtue of section 39(4) and (5) are, in the
case of an order of the Crown Court, not paid within a required period, the unpaid
balance from time to time carries interest at the rate for the time being specified in
section 17 of the Judgments Act 1838 (c. 110) (interest on civil judgment debts).

for the purposes of section 25, a failure to comply with a requirement imposed by virtue
of section 39(4) and (5) to make payments occurs when the amounts become
recoverable as mentioned in subsection (5) above (and not before).

in this section “law enforcement agency” has the same meaning as in section 39.

1989 commencement: 6 April 2008, SI 2008/755 art.15(1)(k).
109 commencement: 6 April 2008, SI 2008/755 art.15(1)(j).
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5.40(9) -

3.4.6.8.

in this section “the appropriate authority” means—

(@) inrelation to serious crime prevention orders in England and Wales, the
Secretary of State;

(b) inrelation to serious crime prevention orders in Northern Ireland, the Department
of Justice in Northern Ireland.

Interaction with other sentencing orders

SCA 2007 s.19'%": Orders by Crown Court on conviction

5.19(7) -

an order must not be made under this section except—
(@) in addition to a sentence imposed in respect of the offence concerned; or
(b) in addition to an order discharging the person conditionally.

SCA 2007 s.36'%?: Proceedings in the Crown Court

s.36(5) -

3.4.6.9.

a serious crime prevention order may be made as mentioned in section 19(7)(b) in
spite of anything in sections 12 and 14 of the Powers of Criminal Courts (Sentencing)
Act 2000 (c. 6) or (as the case may be) Articles 4 and 6 of the Criminal Justice
(Northern Ireland) Order 1996 (S.I. 1996/3160 (N.I.24)) (which relate to orders
discharging a person absolutely or conditionally and their effect).

Relationship between High Court and Crown Court orders

SCA 2007 s.22'%%: Inter-relationship between different types of orders

s.22(1) -

$.22(2) -

5.22(3) -

5.22(4) -

the fact that a serious crime prevention order has been made or varied by the High
Court does not prevent it from being varied by the Crown Court in accordance with this
Part.

the fact that a serious crime prevention order has been made or varied by the Crown
Court does not prevent it from being varied or discharged by the High Court in
accordance with this Part.

a decision by the Crown Court not to make an order under section 19 does not prevent
a subsequent application to the High Court for an order under section 1 in
consequence of the same offence.

a decision by the Crown Court not to vary a serious crime prevention order under
section 20 or 21 does not prevent a subsequent application to the High Court for a
variation of the order in consequence of the same offence.

1991 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1992 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
1993 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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3.4.6.10.

Variation and discharge of orders

High Court: Variation

SCA 2007 s.17'%%*: variation of orders

s.17(1) -

s.17(2) -

s.17(3) -

s.17(4) -

s.17(5) -

s.17(6) -

the High Court in England and Wales may, on an application under this section, vary a
serious crime prevention order in England and Wales if it has reasonable grounds to
believe that the terms of the order as varied would protect the public by preventing,
restricting or disrupting involvement, by the person who is the subject of the order, in
serious crime in England and Wales.

the High Court in Northern Ireland may, on an application under this section, vary a
serious crime prevention order in Northern Ireland if it has reasonable grounds to
believe that the terms of the order as varied would protect the public by preventing,
restricting or disrupting involvement, by the person who is the subject of the order, in
serious crime in Northern Ireland.
an application for the variation of an order under this section may be made by—
(@) the relevant applicant authority; or
(b)  subject as follows—

(i) the person who is the subject of the order; or

(i)  any other person.

the court must not entertain an application by the person who is the subject of the order
unless it considers that there has been a change of circumstances affecting the order.

the court must not entertain an application by any person falling within subsection

(3)(b)(ii) unless it considers that—

(@) the person is significantly adversely affected by the order;

(b) condition A or B is met; and

(c) the application is not for the purpose of making the order more onerous on the
person who is the subject of it.

condition A is that—

(@) the person falling within subsection (3)(b)(ii)—

() has, on an application under section 9, been given an opportunity to make
representations; or

(i)  has made an application otherwise than under that section;

in earlier proceedings in relation to the order (whether before the High Court or
the Crown Court); and

(b) there has been a change of circumstances affecting the order.

1094 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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s.17(7) -

s.17(8) -

condition B is that—

(@) the person falling within subsection (3)(b)(ii) has not made an application of any
kind in earlier proceedings in relation to the order (whether before the High Court
or the Crown Court); and

(b) itwas reasonable in all the circumstances for the person not to have done so.
a variation on an application under subsection (3)(a) may include an extension of the

period during which the order, or any provision of it, is in force (subject to the original
limits imposed on the order by section 16(2) and (4)(b)).

High Court: Discharge

SCA 2007 s.18'°: Discharge of orders

s.18(1) -

s.18(2) -

5.18(3) -

s.18(4) -

s.18(5) -

on an application under this section:

(@) the High Court in England and Wales may discharge a serious crime prevention
order in England and Wales; and

(b) the High Court in Northern Ireland may discharge a serious crime prevention
order in Northern Ireland.

an application for the discharge of an order may be made by—

(a) the relevant applicant authority; or

(b) subject as follows—
(i) the person who is the subject of the order; or
(i) any other person.

the court must not entertain an application by the person who is the subject of the order
unless it considers that there has been a change of circumstances affecting the order.

the court must not entertain an application by any person falling within subsection
(2)(b)(ii) unless it considers that—

(a) the person is significantly adversely affected by the order; and

(b) condition A or B is met.

condition A is that—
(a) the person—

() has, on an application under section 9, been given an opportunity to make
representations; or

(i)  has made an application otherwise than under that section;

in earlier proceedings in relation to the order (whether before the High Court or
the Crown Court); and

(b) there has been a change of circumstances affecting the order.

1995 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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s.18(6) - condition B is that—

(@) the person has not made an application of any kind in earlier proceedings in
relation to the order (whether before the High Court or the Crown Court); and

(b) it was reasonable in all the circumstances for the person not to have done so.
High Court: Right to make representations
SCA 2007 s.9'%%: Right of third parties to make representations

s.9(2) - the High Court must, on an application by a person, give the person an opportunity to
make representations in proceedings before it about the variation of a serious crime
prevention order if it considers that:

(@) the variation of the order; or
(b) adecision not to vary it;
would be likely to have a significant adverse effect on that person.
s.9(3) - the High Court must, on an application by a person, give the person an opportunity to

make representations in proceedings before it about the discharge of a serious crime
prevention order if it considers that:

(@) the discharge of the order; or
(b) adecision not to discharge it;

would be likely to have a significant adverse effect on that person.
Crown Court: Variation
SCA 2007 s.20'%": Powers of Crown Court to vary orders on conviction
s.20(1) - subsection (2) applies where the Crown Court in England and Wales is dealing with a

person who—

(@) has been convicted by or before a magistrates' court of having committed a
serious offence in England and Wales and has been committed to the Crown
Court to be dealt with; or

(b) has been convicted by or before the Crown Court of having committed a serious
offence in England and Wales.
s.20(2) - the Crown Court may—

(@) inthe case of a person who is the subject of a serious crime prevention order in
England and Wales; and

(b) in addition to dealing with the person in relation to the offence;

vary the order if the court has reasonable grounds to believe that the terms of the order
as varied would protect the public by preventing, restricting or disrupting involvement
by the person in serious crime in England and Wales.

19% commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
1997 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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5.20(3) -

5.20(4) -

5.20(5) -

5.20(6) -

s.20(7) -

subsection (4) applies where the Crown Court in Northern Ireland is dealing with a
person who has been convicted by or before the Crown Court of having committed a
serious offence in Northern Ireland.

the Crown Court may—

(@) inthe case of a person who is the subject of a serious crime prevention order in
Northern Ireland; and

(b) in addition to dealing with the person in relation to the offence;

vary the order if the court has reasonable grounds to believe that the terms of the order
as varied would protect the public by preventing, restricting or disrupting involvement
by the person in serious crime in Northern Ireland.

a variation under this section may be made only on an application by the relevant
applicant authority.

a variation must not be made except—

(@) in addition to a sentence imposed in respect of the offence concerned; or
(b) in addition to an order discharging the person conditionally.

a variation may include an extension of the period during which the order, or any

provision of it, is in force (subject to the original limits imposed on the order by section
16(2) and (4)(b)).

SCA 2007 s.36%%%8: Proceedings in the Crown Court

5.36(6) -

3.4.6.11.

a variation of a serious crime prevention order may be made as mentioned in section
20(6)(b) or 21(6)(b) in spite of anything in sections 12 and 14 of the Act of 2000 or (as
the case may be) Articles 4 and 6 of the Criminal Justice (Northern Ireland) Order 1996
(S.1. 1996/3160 (N.1.24)) (which relate to orders discharging a person absolutely or
conditionally and their effect).

Appeals

From High Court

SCA 2007 s.23'9°: Additional right of appeal from High Court

s.23(1) -

an appeal may be made to the Court of Appeal in relation to a decision of the High
Court—

(@) to make a serious crime prevention order;
(b) tovary, or not to vary, such an order; or
(c) todischarge or not to discharge such an order;

by any person who was given an opportunity to make representations in the
proceedings concerned by virtue of section 9(1), (2) or (as the case may be) (3).

19% commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
1999 commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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5.23(2) -

subsection (1) is without prejudice to the rights of other persons to make appeals, by
virtue of section 16 of the Senior Courts Act 1981 (c. 54) or section 35 of the Judicature
(Northern Ireland) Act 1978 (c. 23), in relation to any judgments or orders of the High
Court about serious crime prevention orders.

From the Crown Court

SCA 2007 s.24"%: Appeals from Crown Court

s.24(1) -

$.24(2) -

S.24(3) -

5.24(4) -

$.24(5) -

S.24(6) -

S.24(7) -

$.24(8) -

an appeal against a decision of the Crown Court in relation to a serious crime
prevention order may be made to the Court of Appeal by—

(@) the person who is the subject of the order; or

(b) the relevant applicant authority.

in addition, an appeal may be made to the Court of Appeal in relation to a decision of
the Crown Court—

(@) to make a serious crime prevention order; or

(b) to vary, or not to vary, such an order;

by any person who was given an opportunity to make representations in the
proceedings concerned by virtue of section 9(4).

subject to subsection (4), an appeal under subsection (1) or (2) lies only with the leave
of the Court of Appeal.

an appeal under subsection (1) or (2) lies without the leave of the Court of Appeal if the
judge who made the decision grants a certificate that the decision is fit for appeal under
this section.

subject to any rules of court made under section 53(1) of the Senior Courts Act 1981
(c. 54) (distribution of business between civil and criminal divisions), the criminal
division of the Court of Appeal is the division which is to exercise jurisdiction in relation
to an appeal under subsection (1) or (2) from a decision of the Crown Court in the
exercise of its jurisdiction in England and Wales under this Part.

an appeal against a decision of the Court of Appeal on an appeal to that court under
subsection (1) or (2) may be made to the Supreme Court by any person who was a
party to the proceedings before the Court of Appeal.

an appeal under subsection (6) lies only with the leave of the Court of Appeal or the
Supreme Court.
such leave must not be granted unless—

(a) itis certified by the Court of Appeal that a point of law of general public
importance is involved in the decision; and

(b) it appears to the Court of Appeal or (as the case may be) the Supreme Court that
the point is one which ought to be considered by the Supreme Court.

19 commencement: Subsections (9) and (10) in force 1 March 2008, SI 2008/219 art.3(a). Subsections (1)
to (8) and (11) and (12) in force 6 April 2008, SI 2008/755 art.15(1)(d).
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$.24(9) -

$.24(9A) -

S.24(10) -

s.24(11) -

S.24(12) -

the Secretary of State may for the purposes of this section by order make provision
corresponding (subject to any specified modifications) to that made by or under an
enactment and relating to—

(a) appeals to the Court of Appeal under Part 1 of—
(i)  the Criminal Appeal Act 1968 (c. 19); or
(i)  the Criminal Appeal (Northern Ireland) Act 1980 (c. 47);

(b) appeals from any decision of the Court of Appeal on appeals falling within
paragraph (a); or

(c) any matter connected with or arising out of appeals falling within paragraph (a) or

(b).

the power to make an order under subsection (9) is exercisable by the Department of
Justice in Northern Ireland (and not by the Secretary of State) so far as the power may
be used to make provision which could be made by an Act of the Northern Ireland
Assembly without the consent of the Secretary of State (see sections 6 to 8 of the
Northern Ireland Act 1998).

an order under subsection (9) may, in particular, make provision about the payment of
costs.

the power to make an appeal to the Court of Appeal under subsection (1)(a) operates
instead of any power for the person who is the subject of the order to make an appeal
against a decision of the Crown Court in relation to a serious crime prevention order by
virtue of—

(@) section 9 or 10 of the Criminal Appeal Act 1968; or
(b) section 8 of the Criminal Appeal (Northern Ireland) Act 1980.
section 33(3) of the Criminal Appeal Act 1968 (limitation on appeal from criminal

division of the Court of Appeal: England and Wales) does not prevent an appeal to the
Supreme Court under subsection (6) above.

Note: The Serious Crime Act 2007 (Appeals under Section 24) Order 2008 sets out provisions
dealing with appeals under section 24, including orders for costs. The provisions concerning with
England and Wales are set out in full below.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.4**:
Hearing of appeal and grounds for allowing an appeal

art.4(1) -

art.4(2) -

every appeal will be limited to a review of the decision of the Crown Court unless the
Court of Appeal considers that in the circumstances of an appeal it would be in the
interests of justice to hold a re-hearing.

the Court of Appeal will allow an appeal where the decision of the Crown Court was—
(@) wrong; or

(b) unjust because of a serious procedural or other irregularity in the proceedings in
the Crown Court.

191 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.5%:
Powers of the Court of Appeal on appeal

art.5(1) - the Court of Appeal has all the powers of the Crown Court.

art.5(2) - the Court of Appeal may—
(@) make a serious crime prevention order;

(b) affirm, set aside or vary any order or judgment made or given by the Crown
Court;

(c) refer any issue for determination by the Crown Court;

(d) order a new hearing in the Crown Court;

(e) make an order for costs in accordance with Part 3;

()  make an order for the payment of interest on those costs.

art.5(3) - the Court of Appeal may exercise its powers in relation to the whole or part of an order
of the Crown Court.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.6%:
Presence and live links
art.6(1) - a person has aright to attend a hearing in public unless—

(@) itis a hearing preliminary or incidental to an appeal, including the hearing of an
application for permission to appeal; or

(b) that person is in custody in consequence of—
(i)  averdict of not guilty by reason of insanity; or
(i)  afinding of disability.
art.6(2) - at any time before the beginning of a hearing, the Court of Appeal may give a live link
direction in relation to that hearing if—
(a) apersonwho is a party to the appeal is expected to be in custody; and
(b) that person has a right to attend the hearing in accordance with paragraph (1).

art.6(3) - for this purpose—

(&) “live link direction” is a direction that the person concerned (if the person is being
held in custody at the time of the hearing) is to attend the hearing through a live
link from the place at which the person is held; and

(b) “live link” means an arrangement by which the person concerned is able to see
and hear, and to be seen and heard by, the Court of Appeal (for this purpose any
impairment of eyesight or hearing is to be disregarded).

192 commencement: 18 August 2008, SI 2008/1863 art.1(1).
1193 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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art.6(4) - the Court of Appeal—

(@) must not give a live link direction unless the persons who are parties to the
appeal have had the opportunity to make representations about the giving of
such a direction; and

(b) may rescind a live link direction at any time before or during any hearing to which
it applies (whether of its own motion or on the application of a person who is a
party to the appeal).

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.7%*:
Evidence

art.7(1) - for the purposes of an appeal, or an application for leave to appeal, the Court of Appeal
may, if it thinks it necessary or expedient in the interests of justice—

(@) order the production of any document, exhibit or other thing connected with the
proceedings, the production of which appears to it necessary for the
determination of the case;

(b) order any witness to attend for examination and be examined before the Court of
Appeal (whether or not the witness was called in the proceedings under section
19, 20 or 21 of the Act); and

(c) receive any evidence which was not adduced in the proceedings under section
19, 20 or 21 of the Act.

art.7(2) - the power conferred by sub-paragraph 1(a) may be exercised so as to require the
production of any document, exhibit or other thing mentioned in that sub-paragraph
to—

(@) the Court of Appeal; or
(b) any person who is a party to the appeal.
art.7(3) - the Court of Appeal shall, in considering whether to receive evidence, have regard in
particular to—
(@) whether the evidence appears to the Court of Appeal to be capable of belief;

(b) whether it appears to the Court of Appeal that the evidence may afford any
ground for allowing the appeal;

(c) whether the evidence would have been admissible in the proceedings under
section 19, 20 or 21 of the Act on an issue which is the subject of the appeal; and

(d) whether there is a reasonable explanation for the failure to adduce the evidence
in those proceedings.

art.7(4) - sub-paragraph (1)(c) applies to any evidence of a witness (including the person who is
the subject of the serious crime prevention order) who is competent but not
compellable.

1194 Commencement: 18 August 2008, SI 2008/1863 art.1(1).
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.8''%:
Effect of appeal on serious crime prevention order

art.8 - the coming into force of a serious crime prevention order shall not be affected by an
appeal, subject to any direction which the Court of Appeal may give to the contrary.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.9*'%:
Powers of the Court of Appeal under Part 2 which are exercisable by a single judge

art.9(1) - there may be exercised by a single judge in the same manner as by the Court of
Appeal and subject to the same provisions—

(@) the powers of the Court of Appeal under this Part and Part 3 specified in
paragraph (2); and

(b) the power to give leave under section 24(3) of the Act.

art.9(2) - the powers referred to in sub-paragraph (1)(a) are—

(@) to extend time within which notice of appeal or notice of application for leave to
appeal may be given;

(b) to order a witness to attend for examination;
(c) to give a live link direction under article 6(2);
(d) to make orders under article 7(1)(a) (production of documents etc.);

(e) to give directions under article 8 (effect of appeal on serious crime prevention
order); and

(H  to make orders for the payment of costs under Part 3.
art.9(3) - if the single judge refuses an application on the part of a person who is a party to the

appeal to exercise any of the powers conferred on the judge by this article, that person
shall be entitled to have the application determined by the Court of Appeal.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.10™%:
Powers of the Court of Appeal under Part 2 which are exercisable by the registrar

art.10(1) - there may be exercised by the registrar, in the same manner as the Court of Appeal
and subject to the same provisions, the powers of the Court of Appeal under this Part
which are specified in paragraph (2).

art.10(2) - the powers mentioned in paragraph (1) are—

(a) to extend the time within which notice of appeal or notice of application for leave
to appeal may be given;

(b) to order a witness to attend for examination; and
(c) to make orders under article 7(1)(a) (production of documents etc.).
art.10(3) - if the registrar refuses an application on the part of a person who is a party to the

appeal to exercise any of the powers conferred on the registrar by this article, that
person shall be entitled to have the application determined by a single judge.

119 commencement: 18 August 2008, SI 2008/1863 art.1(1).
1% commencement: 18 August 2008, SI 2008/1863 art.1(1).
197 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.11'%:
Procedural directions: powers of single judge and registrar

art.11(1) - the power of the Court of Appeal to determine an application for procedural directions
may be exercised by—
(@) asingle judge; or

(b) the registrar.

art.11(2) - “Procedural directions” means directions for the efficient and effective preparation of—
(a) an application for leave to appeal; or

(b) an appeal.

art.11(3) - a single judge may give such procedural directions as the single judge thinks fit—
(a) when acting under paragraph (1);
(b) on areference from the registrar; or
(c) of the single judge's own motion, when the single judge is exercising, or
considering whether to exercise, any power of the single judge in relation to the
application or appeal.
art.11(4) - the registrar may give such procedural directions as the registrar thinks fit—
(&) when acting under paragraph (1); or
(b) of the registrar's own motion.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.12%:
Appeals against procedural directions

art.12(1) - paragraph (2) applies if the registrar gives, or refuses to give, procedural directions.

art.12(2) - a single judge may, on an application to the single judge under paragraph (3)—
(@) confirm, set aside or vary any procedural directions given by the registrar; and
(b) give such procedural directions as the single judge thinks fit.

art.12(3) - an application under this article may be made by a person who is a party to the appeal.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.13™°:
Interpretation and transitional provision
art.13(1) - in this Part—

“appeal costs order” means an order under article 14;

“applicant” means—

(a) in Chapter 3, the person in whose favour an appeal costs order has been made,
and

(b) in Chapter 5, the person who has applied for a third party costs order;

119 commencement: 18 August 2008, SI 2008/1863 art.1(1).
19 commencement: 18 August 2008, SI 2008/1863 art.1(1).
119 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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“costs judge” means a taxing master of the Senior Courts;

“expenses” include compensation to a witness for the witness's trouble or loss of time
and out of pocket expenses;

“interested party” means—

(@) the person who is a party to the appeal benefiting from the wasted costs order or
third party costs order; and

(b)  where that person was receiving services funded for that person by the Legal
Services Commission or made available for that person under arrangements
made for the purposes of Part 1 of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012, or an order for the payment of costs out of central funds was
made in that person's favour, shall include the authority responsible for
determining costs payable in respect of those services or out of central funds as
the case may be;

“legal or other representative” means a person who is exercising a right of audience, or
a right to conduct litigation, on behalf of any person who is a party to an appeal;

“presiding judge” means the judge that presided at the hearing in respect of which the
costs are payable under an appeal costs order;

“proceedings before the Court of Appeal” means any proceedings before the Court of
Appeal including an application for leave to appeal and an appeal;

“professional witness” means a witness practising as a member of the legal or medical
profession or as a dentist, veterinary surgeon or accountant who attends to give
professional evidence as to matters of fact;

“relevant amount” has the meaning assigned to it by article 32;

“third party” means a person who is not a party to the proceedings before the Court of
Appeal;

“third party costs order” means an order under article 18;
“wasted costs order” means an order under article 17; and

“witness” means any person properly attending to give evidence, whether or not the
person gives evidence or is called at the instance of one of the persons who is a party
to the appeal or of the Court of Appeal, but does not include—

(c) aperson attending as a witness to character only unless the Court of Appeal has
certified that the interests of justice required the witness's attendance;

(d) amember of a police force attending the Court of Appeal in the member’'s
capacity as such;

(e) afull-time officer of an institution to which the Prison Act 1952 applies attending
the Court of Appeal in the officer's capacity as such; or

(f)  aprisoner in respect of any occasion on which the prisoner is conveyed to the
Court of Appeal in custody.

art.13(2) - for the purposes of article 14, the costs of the subject of a serious crime prevention

order or any party under section 24(2) shall be taken to include the expense of
compensating any witness for the expenses, trouble or loss of time properly incurred in
or incidental to the witness's attendance.

art.13(3) - where any person who is a party to an appeal is in receipt of services funded for that

person by the Legal Services Commission or made available for that person under
arrangements made for the purposes of Part 1 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012, then—
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art.13(4) -

(a) for the purposes of article 14, that person's costs shall be taken not to include the
cost of those services; and

(b) for the purposes of articles 15 to 20, that person's costs shall be taken to include
the cost of those services.

in the application of this Part before the commencement of section 59(1) of the
Constitutional Reform Act 2005 (renaming of Supreme Courts of England and Wales),
the reference to the Senior Courts is to be read as a reference to the Supreme Court.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.14™*:
Award of costs in favour of subject or party under section 24(2)

art.14(1) -

art.14(2) -

art.14(3) -

art.14(4) -

art.14(5) -

where the Court of Appeal—

(a) allows an appeal by the person who is the subject of a serious crime prevention
order;

(b) dismisses an appeal by the relevant applicant authority;

(c) hears an appeal by a party under section 24(2); or

(d) determines an application for leave to appeal to the Supreme Court,

it may make an appeal costs order in favour of the person who is the subject of the
serious crime prevention order.

where the Court of Appeal—

(a) allows an appeal by a party under section 24(2);

(b) dismisses an appeal by the relevant applicant authority;

(c) hears an appeal by the person who is the subject of a serious crime prevention
order; or

(d) determines an application for leave to appeal to the Supreme Court,

it may make an appeal costs order in favour of a party under section 24(2).

subject to paragraphs (4) and (5), an order under this article shall be for the payment
out of central funds, to the person in whose favour the order is made, of such amounts
as the Court of Appeal considers reasonably sufficient to compensate that person for
any expenses properly incurred by that person in the proceedings before the Court of
Appeal.

where the Court of Appeal makes an order under this article but is of the opinion that
there are circumstances which make it inappropriate that the person in whose favour
the order is made should recover the full amount mentioned in paragraph (3) it shall—

(a) assess what amount would, in its opinion, be just and reasonable; and

(b)  specify that amount in the order.

subject to paragraph (4), the amount to be paid out of central funds in pursuance of an
order under this article shall—

(@) be specified in the order, in any case where the Court of Appeal considers it
appropriate for the amount to be specified and the person in whose favour the
order is made agrees the amount; and

™1 Commencement: 18 August 2008, SI 2008/1863 art.1(1).
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(b) in any other case, be determined in accordance with Chapter 3 of this Part and
article 37.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.15™?:
Award of costs against subject or party under section 24(2)

art.15(1) -

art.15(2) -

art.15(3) -

where the Court of Appeal dismisses—

(a) an appeal or an application for leave to appeal by the person who is the subject
of a serious crime prevention order; or

(b) an application by that person for leave to appeal to the Supreme Court under
section 24(7) of the Act,

it may make such order as to costs to be paid by that person, to such person as may
be named in the order (including the relevant applicant authority or a party under
section 24(2)), as it considers just and reasonable.

where the Court of Appeal dismisses—

(@) an appeal or an application for leave to appeal by a party under section 24(2); or

(b) an application by that person for leave to appeal to the Supreme Court under
section 24(7) of the Act,

it may make such order as to costs to be paid by that person, to such person as may
be named in the order (including the relevant applicant authority or the person who is
the subject of a serious crime prevention order), as it considers just and reasonable.

the amount to be paid in pursuance of an order under this article shall be specified in
the order.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.16**:
Unnecessary or improper acts and omissions

art.16(1) -

art.16(2) -

art.16(3) -

art.16(4) -

where at any time during any proceedings before the Court of Appeal, the Court of
Appeal is satisfied that costs have been incurred in respect of those proceedings by
any person who is a party to the appeal as a result of an unnecessary or improper act
or omission by, or on behalf of, another person who is a party to the appeal, the Court
of Appeal may order that all or part of the costs incurred by that person shall be paid by
the other person.

when making an order under paragraph (1) the Court of Appeal may take into account
any other order as to costs which has been made in respect of the proceedings before
the Court of Appeal and may take the order into account when making any other order
as to costs in respect of those proceedings.

the amount to be paid in pursuance of an order under this article shall be specified in
the order.

before making an order under paragraph (1), the Court of Appeal shall allow any
person who is a party to the appeal to make representations and may hear evidence.

112 commencement: 18 August 2008, SI 2008/1863 art.1(1).
113 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.17'"*:
Wasted costs order

art.17(1) -

art.17(2) -

art.17(3) -

art.17(4) -

art.17(5) -

art.17(6) -

if in any proceedings before the Court of Appeal, costs have been incurred by a person
who is a party to the appeal—

(@) as aresult of any improper, unreasonable or negligent act or omission on the part
of any legal or other representative or any employee of such a representative; or

(b)  which, in the light of any such act or omission occurring after they were incurred,
the Court of Appeal considers it is unreasonable to expect that person to pay

the Court of Appeal may disallow, or (as the case may be) order the legal or other
representative to pay, the whole of any wasted costs or such part of them as may be
determined in accordance with this article.

when making a wasted costs order, the Court of Appeal may take into account any
other order as to costs which has been made in respect of the proceedings before the
Court of Appeal and may take the wasted costs order into account when making any
other order as to costs in respect of those proceedings.

the amount to be paid or disallowed in pursuance of a wasted costs order shall be
specified in the order.

before making a wasted costs order, the Court of Appeal shall allow the legal or other
representative and any person who is a party to the appeal to make representations
and may hear evidence.

where a wasted costs order has been made the Court of Appeal shall notify any
interested party of the order and the amount disallowed or ordered to be paid.

where the person required to make a payment in respect of sums due under a wasted
costs order fails to do so, the payment may be recovered summarily as a sum
adjudged to be paid as a civil debt by order of a magistrates' court by the person
benefiting from the order, save that where that person was in receipt of services funded
for that person by the Legal Services Commission or made available for that person
under arrangements made for the purposes of Part 1 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 or an order for the payment of costs out of central
funds was made in that person's favour, the power to recover shall be exercisable by
the Lord Chancellor.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.18*°:
Third party costs order

art.18 -

if—
(a) there has been serious misconduct (whether or not constituting a contempt of
court) by a third party; and

(b) the Court of Appeal considers it appropriate, having regard to that misconduct, to
make a third party costs order against the third party

114 Commencement: 18 August 2008, SI 2008/1863 art.1(1).
15 Commencement: 18 August 2008, SI 2008/1863 art.1(1).
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the Court of Appeal may order the third party to pay the whole of any costs incurred or
wasted by any person who is a party to the appeal as a result of the misconduct or
such part of them as may be determined in accordance with Chapter 4 of this Part.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.19'*:
Costs of attendance at any proceedings before the Court of Appeal

art.19(1) - the Court of Appeal may order the payment out of central funds of such sums as
appear to it to be reasonably sufficient to compensate a person who is a party to an
appeal who is not in custody and who appears before it on, or in connection with, any
proceedings before the Court of Appeal.

art.19(2) - article 37 will apply for the purpose of determining the amount of any subsistence
allowance or travelling expenses ordered to be paid under this article.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.20***":
Costs of witnesses etc.

art.20(1) - where, in any proceedings before the Court of Appeal—

(a) awitness attends at the instance of any person who is a party to the appeal or
the Court of Appeal; or

(b) aninterpreter is required because of the lack of English of any person who is a
party to the appeal

the expenses properly incurred by that witness or interpreter shall be allowed out of
central funds in accordance with Chapter 5 of this Part, unless the Court of Appeal
directs that the expenses are not to be allowed out of central funds.

art.20(2) - any entitlement to an allowance under this article shall be the same whether the
witness or interpreter attends on the same day in one case or more than one case.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.218:
Person who is to determine costs

art.21(1) - costs under an appeal costs order shall be determined by the registrar in accordance
with this Chapter.

art.21(2) - the registrar may appoint or authorise the appointment of determining officers to act on
the registrar's behalf under this Chapter in accordance with directions given by the
registrar or on the registrar's behalf.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.22'*:
Claims for costs

art.22(1) - subiject to article 28, no claim for costs shall be entertained unless it is submitted within
three months of the date on which the appeal costs order was made.

art.22(2) - subject to paragraph (3), a claim for costs shall be submitted to the registrar, in such
form and manner as the registrar may direct and shall be accompanied by receipts or

118 commencement: 18 August 2008, SI 2008/1863 art.1(1).
7 commencement: 18 August 2008, SI 2008/1863 art.1(1).
118 commencement: 18 August 2008, SI 2008/1863 art.1(1).
119 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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art.22(3) -

art.22(4) -

art.22(5) -

other evidence of the applicant's payment of the costs claimed, and any receipts or
other documents in support of any disbursements claimed.

a claim shall—

(a) summarise the items of work done by a solicitor;

(b) state, where appropriate, the dates on which items of work were done, the time
taken and the sums claimed; and

(c) specify any disbursements claimed, including counsel's fees, the circumstances
in which they were incurred and the amounts claimed in respect of them.

where there are any special circumstances which should be drawn to the attention of
the registrar, the applicant shall specify them.

the applicant shall supply such further particulars, information and documents as the
registrar may require.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.23™2°:
Determination of costs

art.23(1) -

art.23(2) -

art.23(3) -

the registrar shall consider the claim, any further particulars, information or documents
submitted by the applicant under article 22 and shall allow such costs in respect of—

(@) such work as appears to the registrar to have been actually and reasonably
done; and

(b) such disbursements as appear to the registrar to have been actually and
reasonably incurred as the registrar considers reasonably sufficient to
compensate the applicant for any expenses properly incurred by the applicant in
the proceedings before the Court of Appeal.

in determining costs under paragraph (1) the registrar shall take into account all the
relevant circumstances of the case including the nature, importance, complexity or
difficulty of the work and the time involved.

when determining costs for the purpose of this article, there shall be allowed a
reasonable amount in respect of all costs reasonably incurred and any doubts which
the registrar may have as to whether the costs were reasonably incurred or were
reasonable in amount shall be resolved against the applicant.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.24™*:
Payment of costs

art.24(1) -

art.24(2) -

when the registrar has determined the costs payable to an applicant in accordance with
this Chapter, the registrar shall notify the applicant of the costs payable and authorise
payment accordingly.

where the costs payable under paragraph (1) are varied as a result of a re-
determination under article 25, an appeal to a costs judge under article 26, or an
appeal to the High Court under article 27, then—

1120 commencement: 18 August 2008, SI 2008/1863 art.1(1).
121 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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(a) where the costs are increased, the registrar shall authorise payment of the
increase;

(b)  where the costs are decreased, the applicant shall repay the amount of such
decrease; and

(c) where the payment of the costs of an appeal is ordered under article 26(14) or
27(8),

the registrar shall authorise such payment to the applicant.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.25?*: Re-
determination of costs by the registrar

art.25(1) -

art.25(2) -

art.25(3) -

art.25(4) -

art.25(5) -

art.25(6) -

art.25(7) -

an applicant who is dissatisfied with the costs determined under this Chapter by the
registrar may apply to the registrar to re-determine them.

subject to article 28, the application shall be made within 21 days of the receipt of
notification of the costs payable under article 24(1), by giving notice in writing to the
registrar specifying the items in respect of which the application is made and the
grounds of objection and shall be made in such form and manner as the registrar may
direct.

the notice of application shall state whether the applicant wishes to appear or to be
represented and, if the applicant so wishes, the registrar shall notify the applicant of the
time of a hearing to hear the applicant or the applicant's representative.

the notice of application shall be accompanied by any particulars, information and
documents supplied under article 22 and the applicant shall supply such further
particulars, information and documents as the registrar may require.

the registrar shall re-determine the costs, whether by way of increase, decrease or at
the level previously determined, in the light of the objections made by the applicant or
on the applicant’s behalf and shall notify the applicant of the decision.

the applicant may request the registrar to give reasons in writing for the decision and, if
so requested, the registrar shall comply with the request.

subject to article 28, any request under paragraph (6) shall be made within 21 days of
receiving notification of the decision.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.26%*:;
Appeals to a costs judge

art.26(1) -

art.26(2) -

art.26(3) -

where the registrar has given the reasons for the decision on a re-determination under
article 25, an applicant who is dissatisfied with that decision may appeal to a costs
judge.

subject to article 28, an appeal shall be instituted within 21 days of the receipt of the
registrar’s reasons by giving notice in writing to the Senior Costs Judge specifying the
items in respect of which the appeal is brought and the grounds of objection.

the appellant shall send a copy of any notice given under paragraph (2) to the registrar.

1122 commencement: 18 August 2008, SI 2008/1863 art.1(1).
1123 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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art.26(4) - the notice of appeal shall be accompanied by—
(@) acopy of the written notice given under article 25(2);

(b) any particulars, information and documents supplied to the registrar under article
25; and

(c) the registrar's reasons for the decision given under article 25(6).

art.26(5) - the notice of appeal shall state whether the appellant wishes to appear or to be
represented or whether the appellant will accept a decision given in the absence of the
appellant.

art.26(6) - the Senior Costs Judge may, and if so directed by the Lord Chancellor either generally
or in a particular case shall, send to the Lord Chancellor a copy of the notice of appeal
together with copies of such other documents as the Lord Chancellor may require.

art.26(7) - with a view to ensuring that the public interest is taken into account, the Lord
Chancellor may arrange for written or oral representations to be made on behalf of the
Lord Chancellor and, if the Lord Chancellor intends to do so, the Lord Chancellor shall
inform the Senior Costs Judge and the appellant.

art.26(8) - any written representations made on behalf of the Lord Chancellor under paragraph (7)
shall be sent to the Senior Costs Judge and to the appellant and, in the case of oral
representations, the Senior Costs Judge and the appellant shall be informed of the
grounds on which such representations will be made.

art.26(9) - the appellant shall be permitted a reasonable opportunity to make representations in
reply.

art.26(10) - the costs judge shall inform the appellant (or the appellant's representative) and the
Lord Chancellor, where representations have been or are to be made on the Lord
Chancellor's behalf, of the date of any hearing and, subject to the provisions of this
article, may give directions as to the conduct of the appeal.

art.26(11) - the costs judge may consult the presiding judge, and the registrar or the determining
officer who re-determined the costs on the registrar's behalf as the case may be, and
may require the appellant to provide any further information which the costs judge
requires for the purpose of the appeal and, unless the costs judge otherwise directs, no
further evidence shall be received on the hearing of the appeal and no ground of
objection shall be valid which was not raised on the re-determination under article 25.

art.26(12) - the costs judge shall have the same powers as the registrar under this Chapter and, in
the exercise of such powers, may alter the re-determination of the registrar in respect
of any sum allowed, whether by increase or decrease, as the costs judge thinks fit.

art.26(13) - the costs judge shall communicate the decision and the reasons for it in writing to the
appellant, the Lord Chancellor, and the registrar or the determining officer who re-
determined the costs on the registrar's behalf as the case may be.

art.26(14) - save where the costs judge confirms or decreases the sums re-determined under
article 25, the costs judge may allow the appellant a sum in respect of part or all of any
reasonable costs (including any fee payable in respect of an appeal) incurred by the
appellant in connection with the appeal.
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.27'**:
Appeals to the High Court

art.27(1) -

art.27(2) -

art.27(3) -

art.27(4) -

art.27(5) -

art.27(6) -

art.27(7) -

art.27(8) -

an applicant who is dissatisfied with the decision of a costs judge on an appeal under
article 26 may apply to the costs judge to certify a point of principle of general
importance.

subject to article 28, an application under paragraph (1) shall be made within 21 days
of natification of a cost judge's decision under article 26(13).

where a costs judge certifies a point of principle of general importance, the applicant
may appeal to the High Court against the decision of a costs judge on an appeal under
article 26, and the Lord Chancellor shall be a respondent to the appeal.

subject to article 28, an appeal under paragraph (3) shall be instituted within 21 days of
receiving a cost judge's certificate under paragraph (1).

where the Lord Chancellor is dissatisfied with the decision of a costs judge on an
appeal under article 26 the Lord Chancellor may, if no appeal has been made by the
applicant under paragraph (3), appeal to the High Court against that decision and the
applicant shall be a respondent to the appeal.

subject to article 28, an appeal under paragraph (5) shall be instituted within 21 days of
receiving notification of the cost judge's decision under article 26(13).

an appeal under paragraph (3) or (5) shall be brought in the Queen's Bench Division,
follow the procedure set out in Part 52 of the Civil Procedure Rules 1998, and shall be
heard and determined by a single judge whose decision shall be final.

the judge shall have the same powers as the registrar and a costs judge under this
Chapter and may reverse, affirm or amend the decision appealed against or make
such other order as the judge thinks fit.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.28'%:
Time limits

art.28(1) -

art.28(2) -

subject to paragraph (2), the time limit within which there must be made or instituted—

(a) aclaim for costs by an applicant under article 22, an application for a re-
determination under article 25, or a request for the registrar to give reasons for a
decision on a re-determination under article 25;

(b) an appeal to a costs judge under article 26 or an application for a certificate
under article 27(1); or

(c) an appeal to the High Court under article 27;
may, for good reason, be extended by the registrar, the Senior Costs Judge or the High
Court, as the case may be.

where an applicant without good reason has failed (or, if an extension were not
granted, would fail) to comply with a time limit, the registrar, the Senior Costs Judge or
the High Court, as the case may be, may, in exceptional circumstances, extend the

1124 commencement: 18 August 2008, SI 2008/1863 art.1(1).
1125 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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time limit and shall consider whether it is reasonable in the circumstances to reduce
the costs; provided that the costs shall not be reduced unless the representative has
been allowed a reasonable opportunity to show cause orally or in writing why the costs
should not be reduced.

art.28(3) - an applicant may appeal to the Senior Costs Judge against a decision made under this
article by a registrar and such an appeal shall be instituted within 21 days of the
decision being given by giving notice in writing to the Senior Costs Judge specifying
the grounds of appeal.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.29'%°:
Determination of a third party costs order

art.29(1) - the Court of Appeal may make a third party costs order—

(@) subject to paragraph (3), at any time during or after the proceedings before the
Court of Appeal; and

(b) on the application of any person who is a party to the appeal or of its own
initiative.

art.29(2) - the Court of Appeal shall make a third party costs order during the proceedings before
the Court of Appeal only if it decides that there are good reasons to do so, rather than
making the order after the proceedings before the Court of Appeal, and it shall notify
the persons who are parties to the appeal and the third party of those reasons and
allow any of them to make representations.

art.29(3) - before making a third party costs order the Court of Appeal shall allow the third party
and any person who is a party to the appeal to make representations and may hear
evidence.

art.29(4) - when making a third party costs order the Court of Appeal may take into account any
other order as to costs which has been made in respect of the proceedings before the
Court of Appeal and may take the third party costs order into account when making any
other order as to costs in respect of those proceedings.

art.29(5) - the amount to be paid in pursuance of a third party costs order shall be specified in the
order.

art.29(6) - when a third party costs order has been made the Court of Appeal shall notify the third
party and any interested party of the order and the amount ordered to be paid.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.30*%":
Procedure for third party costs orders

art.30(1) - this article applies where a person who is a party to the appeal applies to the Court of
Appeal for a third party costs order or the Court of Appeal decides that it might make a
third party costs order of its own initiative.

art.30(2) - an application for a third party costs order shall be in writing and shall contain—

(a) the name and address of the applicant;

1126 commencement: 18 August 2008, SI 2008/1863 art.1(1).
127 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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art.30(3) -

art.30(4) -

art.30(5) -

art.30(6) -

art.30(7) -

(b) the names and addresses of the other persons who are parties to the appeal;
(c) the name and address of the third party against whom the order is sought;
(d) the date of the end of the proceedings before the Court of Appeal; and

(e) asummary of the facts upon which the applicant intends to rely in making the
application, including details of the alleged misconduct of the third party.

the application shall be sent to the registrar and, upon receiving it, the registrar shall
serve copies of it on the third party and the other persons who are parties to the
appeal.

where the Court of Appeal decides that it might make a third party costs order of its
own initiative the registrar shall serve notice in writing accordingly on the third party
and the persons who are parties to the appeal.

at the same time as serving notice under paragraph (4) the registrar shall serve a
summary of the reasons why the Court of Appeal might make a third party costs order,
including details of the alleged misconduct of the third party.

when the registrar serves copies of an application under paragraph (3) or serves notice
under paragraph (4) the registrar shall at the same time serve notice on the persons
who are parties to the appeal and the third party of the time and place fixed for the
hearing.

at the time notified the Court of Appeal may proceed in the absence of the third party
and of any person who is a party to the appeal if it is satisfied that they have been duly
served with the notice given under paragraph (6) and the copy of the application or (as
the case may be) the notices given under paragraphs (3) and (4), but the Court of
Appeal may set aside any third party costs order if it is later shown that the third party
did not receive them.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.31?%;
Recovery of sums due under a third party costs order

art.31 -

where the person required to make a payment in respect of sums due under a third
party costs order fails to do so, the payment may be recovered summarily as a sum
adjudged to be paid as a civil debt by order of a magistrates' court by the person
benefiting from the order, save that where that person was in receipt of services funded
for that person by the Legal Services Commission or made available for that person
under arrangements made for the purposes of Part 1 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 or an order for the payment of costs out of central
funds was made in that person's favour, the power to recover shall be exercisable by
the Lord Chancellor.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.32'%:
Determination of rates or scales of allowances payable out of central funds

art.32 -

the Lord Chancellor shall, with the consent of the Treasury, determine the rates or
scales of allowances payable out of central funds to witnesses or interpreters and a
reference in this Chapter to the relevant amount means an amount calculated in
accordance with the rates or scales so determined.

1128 commencement: 18 August 2008, SI 2008/1863 art.1(1).
1129 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.33'%:
Witnesses other than professional or expert withesses

art.33(1) - a witness (other than a witness to whom article 34 or 35 applies) may be allowed—

(a) aloss allowance not exceeding the relevant amount in respect of—

(i) any expenditure incurred (other than on travelling, lodging or subsistence)
to which the witness would not otherwise be subject; or

(i) any loss of earnings or of benefit under the enactments relating to National
Insurance; and

(b) a subsistence allowance not exceeding the relevant amount.

art.33(2) - any other person who in the opinion of the Court of Appeal necessarily attends for the
purpose of any proceedings otherwise than to give evidence may be allowed the same
allowances under paragraph (1) as if that person attended as a witness other than a
professional or expert witness.

art.33(3) - paragraph (2) shall not apply to—

(@) amember of a police force attending the Court of Appeal in the member's
capacity as such;

(b) afull-time officer of an institution to which the Prison Act 1952 applies attending
the Court of Appeal in the officer's capacity as such; or

(c) aprisoner in respect of any occasion on which the prisoner is conveyed to the
Court of Appeal in custody.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.34'%":
Professional withesses

art.34 - a professional witness may be allowed a professional witness allowance not exceeding
the relevant amount.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.35%%;
Expert witnesses and interpreters

art.35(1) - the Court of Appeal may make an allowance in respect of an expert witness for
attending to give expert evidence and for work in connection with its preparation of
such an amount as it may consider reasonable having regard to the nature and
difficulty of the case and the work necessarily involved.

art.35(2) - paragraph (1) shall apply, with the necessary modifications, to an interpreter as it
applies to an expert witness.

1130 commencement: 18 August 2008, SI 2008/1863 art.1(1).
131 commencement: 18 August 2008, SI 2008/1863 art.1(1).
1132 Commencement: 18 August 2008, SI 2008/1863 art.1(1).
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.36:
Night Allowances

art.36(1) - a professional or expert witness who is necessarily absent from the witness's place of
residence overnight may be allowed a night allowance not exceeding the relevant
amount.

art.36(2) - an interpreter who receives an allowance under article 35 may be allowed the same
night allowance as if the interpreter attended as a professional or expert witness.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.373*:
Expenses of subject or party under section 24(2)

art.37 - a person in whose favour an order is made under article 14 or 19 may be allowed the
same subsistence allowance and travelling expenses as if that person attended as a
witness other than a professional or expert witness.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.38*:
Travelling expenses

art.38(1) - subject to paragraphs (2) and (3), a witness who travels to or from the Court of Appeal
by public transport (including by air) may be allowed the fare actually paid.

art.38(2) - unless the Court of Appeal otherwise directs, only the second class fare shall be
allowed under paragraph (1) for travel by railway.

art.38(3) - a witness who travels to or from the Court of Appeal by air may be allowed the fare
actually paid only if—

(a) there was no reasonable alternative to travel by air and the class of fare paid was
reasonable in all the circumstances; or

(b) travel by air was more economical in the circumstances taking into account any
savings of time resulting from the adoption of such mode of travel and its
consequent effect in reducing the amount of allowances payable under the other
provisions of this Chapter,

and, where the air fare is not allowed, there may be allowed such amount as the Court
of Appeal considers reasonable.
art.38(4) - a witness who travels to or from the Court of Appeal by hired vehicle may be allowed—

(@) the fare actually paid and any reasonable gratuity so paid in a case of urgency or
where public transport is not reasonably available; or

(b) in any other case, the amount of fare for travel by public transport,

art.38(5) - a witness who travels to or from the Court of Appeal by private vehicle may be allowed
an appropriate private vehicle allowance not exceeding the relevant amount.

1133 commencement: 18 August 2008, SI 2008/1863 art.1(1).
1134 Commencement: 18 August 2008, SI 2008/1863 art.1(1).
1135 Commencement: 18 August 2008, SI 2008/1863 art.1(1).
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art.38(6) - where—

(@) awitness is in the opinion of the Court of Appeal suffering from a serious illness;
or

(b) heavy exhibits have to be taken to the Court of Appeal,

the Court of Appeal may allow reasonable additional sums in excess of those allowed
under paragraphs (1) to (5).

art.38(7) - an interpreter who incurs travelling expenses in providing the Court of Appeal with a
report otherwise than in writing may be allowed a travelling allowance not exceeding
the relevant amount.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (Sl 2008/1863) art.39%:
Application for leave to appeal

art.39(1) - an application to the Supreme Court for leave to appeal shall be made in writing within
28 days beginning with the date on which the application for leave to appeal is refused
by the Court of Appeal.

art.39(2) - the Supreme Court may, upon an application made at any time by a person who was a
party to the appeal before the Court of Appeal, extend the time within which an
application may be made by that person to the Supreme Court under paragraph (1).

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.40**":
Hearing and disposal of appeal

art.40 - for the purposes of disposing of an appeal, the Supreme Court may exercise any
powers of the Court of Appeal or may remit the case to the Court of Appeal.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.41'%:
Powers of Court of Appeal under Part 4 which are exercisable by a single judge

art.41- the powers of the Court of Appeal under this Part to extend the time for making an
application for leave to appeal, may be exercised by a single judge but where the judge
refuses an application on the part of a person who is party to the appeal to exercise
this power that person shall be entitled to have the application determined by the Court
of Appeal.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.42%:
Award of costs in favour of subject or party under section 24(2)

art.42(1) - where the Supreme Court determines an appeal to which the person who is the subject
of the serious crime prevention order was a party it may make a costs order in favour
of that person.

art.42(2) - where the Supreme Court determines an appeal to which a party under section 24(2)
was a party it may make a costs order in favour of that person.

1136 Commencement: 18 August 2008, SI 2008/1863 art.1(1).
137 Commencement: 18 August 2008, SI 2008/1863 art.1(1).
1138 commencement: 18 August 2008, SI 2008/1863 art.1(1).
1139 commencement: 18 August 2008, SI 2008/1863 art.1(1).
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art.42(3) Subject to paragraphs (4) and (5), an order under this article shall be for the payment out

art.42(4) -

art.42(5) -

of central funds of such amounts as the Supreme Court considers reasonably sufficient
to compensate the person in whose favour the order is made for any expenses that
person has properly incurred in the appeal.

where the Supreme Court makes an order under this article but is of the opinion that
here are circumstances which make it inappropriate that the person in whose favour
the order is made should recover the full amount mentioned in paragraph (3) it shall—

(a) assess what amount would, in its opinion, be just and reasonable; and

(b)  specify that amount in the order.

subject to paragraph (4), the amount to be paid out of central funds in pursuance of an
order under this article shall—

(@) be specified in the order, in any case where the Supreme Court considers it
appropriate for the amount to be specified and the person in whose favour the
order is made agrees the amount; and

(b) in any other case, shall be determined by such officer as may be prescribed by
order of the Supreme Court.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (S| 2008/1863) art.434:
Transitional provisions in relation to the Supreme Court

art.43(1) -

art.43(2) -

in the application of Parts 2 to 4 before the commencement of paragraph 16(3)(b) of
Schedule 9 to the Constitutional Reform Act 2005 (amendment of section 33(2) of the
Criminal Appeal Act 1968), references to the Supreme Court are to be read as
references to the House of Lords.

during the time that this Part is to be read as referring to the House of Lords in
accordance with paragraph (1)—

(a) an appeal shall not be heard and determined by the House of Lords unless there
are present at least three of the persons designated Lords of Appeal by section 5
of the Appellate Jurisdiction Act 1876; and

(b) any order of the House of Lords which provides for the hearing of applications for
leave to appeal by a committee constituted in accordance with section 5 of that
Act may direct that the decision of that committee shall be taken on behalf of the
House.

Right to make representations

SCA 2007 s.9"*: Right of third parties to make representations

s.9(5) -

a court which is considering an appeal in relation to a serious crime prevention order
must, on an application by a person, give the person an opportunity to make
representations in the proceedings if that person was given an opportunity to make
representations in the proceedings which are the subject of the appeal.

1140 commencement: 18 August 2008, SI 2008/1863 art.1(1).
141 Commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
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3.4.6.12.

Particular types of person etc.

Bodies corporate

SCA 2007 s.30%%?: Bodies corporate including limited liability partnerships

5.30(1) -

5.30(2) -

5.30(3) -

5.30(4) -

for the purposes of section 10 in its application to a serious crime prevention order
against a body corporate or to the variation of such an order—

(a) anotice setting out the terms of the order or variation—

(i)  is delivered to the body corporate in person if it is delivered to an officer of
the body corporate in person; and

(i)  is sent by recorded delivery to the body corporate at its last known address
if it is so sent to an officer of the body corporate at the address of the
registered office of that body or at the address of its principal office in the
United Kingdom; and

(b) the power conferred by subsection (3) of that section is a power to enter any
premises where the person exercising the power has reasonable grounds for
believing an officer of the body corporate to be and to search those premises for
the officer.

if an offence under section 25 committed by a body corporate is proved to have been
committed with the consent or connivance of—

(@) an officer of the body corporate; or

(b) a person who was purporting to act in any such capacity;

he (as well as the body corporate) is guilty of the offence and liable to be proceeded
against and punished accordingly.

nothing in this section prevents a serious crime prevention order from being made
against an officer or employee of a body corporate or against any other person
associated with a body corporate.

in this section—

“body corporate” includes a limited liability partnership;

“director”, in relation to a body corporate whose affairs are managed by its members,
means a member of the body corporate; and

“officer of a body corporate” means any director, manager, secretary or other similar
officer of the body corporate.

1142 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
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Other partnerships

SCA 2007 s.31**%: Other partnerships

s.31(1) -

s.31(2) -

5.31(3) -

s.31(4) -

5.31(5) -

5.31(6) -

5.31(7) -

a serious crime prevention order against a partnership must be made in the name of
the partnership (and not in that of any of the partners).

an order made in the name of the partnership continues to have effect despite a
change of partners provided that at least one of the persons who was a partner before
the change remains a partner after it.

for the purposes of this Part, a partnership is involved in serious crime in England and
Wales, Northern Ireland or elsewhere if the partnership, or any of the partners, is so
involved; and involvement in serious crime in England and Wales or Northern Ireland is
to be read accordingly.

for the purposes of section 10 in its application to a serious crime prevention order
against a partnership or to the variation of such an order—

(a) anotice setting out the terms of the order or variation—

(i) s delivered to the partnership in person if it is delivered to any of the
partners in person or to a senior officer of the partnership in person; and

(i)  is sent by recorded delivery to the partnership at its last-known address if it
is so sent to any of the partners or to a senior officer of the partnership at
the address of the principal office of the partnership in the United Kingdom;
and

(b) the power conferred by subsection (3) of that section is a power to enter any
premises where the person exercising the power has reasonable grounds for
believing a partner or senior officer of the partnership to be and to search those
premises for the partner or senior officer.

proceedings for an offence under section 25 alleged to have been committed by a
partnership must be brought in the name of the partnership (and not in that of any of
the partners).

for the purposes of such proceedings—

(@) rules of court relating to the service of documents have effect as if the
partnership were a body corporate; and

(b) the following provisions apply as they apply in relation to a body corporate—

(i)  section 33 of the Criminal Justice Act 1925 (c. 86) and Schedule 3 to the
Magistrates' Courts Act 1980 (c. 43);

(i)  sections 70 and 143 of the Criminal Procedure (Scotland) Act 1995 (c. 46);
and

(i)  section 18 of the Criminal Justice Act (Northern Ireland) 1945 (c. 15 (N.1.))
and Schedule 4 to the Magistrates' Courts (Northern Ireland) Order 1981
(S.1. 1981/1675 (N.1.26)).

a fine imposed on the partnership on its conviction for an offence under section 25 is to
be paid out of the partnership assets.

1143 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
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5.31(8) -

s.31(9) -

5.31(10) -

s.31(11) -

if an offence under section 25 committed by a partnership is proved to have been
committed with the consent or connivance of a partner or a senior officer of the
partnership, he (as well as the partnership) is guilty of the offence and liable to be
proceeded against and punished accordingly.

for the purposes of subsection (8)—

(@) references to a partner or to a senior officer of a partnership include references to
any person purporting to act in such a capacity; and

(b) subsection (5) is not to be read as prejudicing any liability of a partner under
subsection (8).

nothing in this section prevents a serious crime prevention order from being made

against—

(@) a particular partner; or

(b) a senior officer or employee of a partnership or any other person associated with
a partnership.

in this section—

“senior officer of a partnership” means any person who has the control or management
of the business carried on by the partnership at the principal place where it is carried
on; and

“partnership” does not include a limited liability partnership.

Unincorporated associations

SCA 2007 s.32'**: Unincorporated associations

s.32(1) -

5.32(2) -

5.32(3) -

a serious crime prevention order against an unincorporated association must be made
in the name of the association (and not in that of any of its members).

an order made in the name of the association continues to have effect despite a
change in the membership of the association provided that at least one of the persons
who was a member of the association before the change remains a member after it.

for the purposes of section 10 in its application to a serious crime prevention order
against an unincorporated association or to the variation of such an order—

(@) anotice setting out the terms of the order or variation—

(i)  is delivered to the association in person if it is delivered to an officer of the
association in person; and

(i)  is sent by recorded delivery to the association at its last-known address if it
is so sent to an officer of the association at the address of the principal
office of the association in the United Kingdom; and

(b) the power conferred by subsection (3) of that section is a power to enter any
premises where the person exercising the power has reasonable grounds for
believing an officer of the association to be and to search those premises for the
officer.

144 Commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
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s.32(4) - proceedings for an offence under section 25 alleged to have been committed by an
unincorporated association must be brought in the name of the association (and not in
that of any of its members).

s.32(5) - for the purposes of such proceedings—

(@) rules of court relating to the service of documents have effect as if the
association were a body corporate; and

(b) the following provisions apply as they apply in relation to a body corporate—

()  section 33 of the Criminal Justice Act 1925 (c. 86) and Schedule 3 to the
Magistrates' Courts Act 1980 (c. 43);

(i)  sections 70 and 143 of the Criminal Procedure (Scotland) Act 1995 (c. 46);
and

(i)  section 18 of the Criminal Justice Act (Northern Ireland) 1945 (c. 15 (N.1.))
and Schedule 4 to the Magistrates' Courts (Northern Ireland) Order 1981
(S.l. 1981/1675 (N.1.26)).

s.32(6) - afine imposed on the association on its conviction for an offence under section 25 is to
be paid out of the funds of the association.

s.32(7) - if an offence under section 25 committed by an unincorporated association is proved to
have been committed with the consent or connivance of an officer of the association,
he (as well as the association) is guilty of the offence and liable to be proceeded
against and punished accordingly.

s.32(8) - for the purposes of subsection (7)—

(@) references to an officer of an unincorporated association include references to
any person purporting to act in such a capacity; and

(b) subsection (4) is not to be read as prejudicing any liability of an officer of an
unincorporated association under subsection (7).
s.32(9) - nothing in this section prevents a serious crime prevention order from being made
against—
(a) a member, officer or employee of an unincorporated association; or

(b) any other person associated with an unincorporated association.

s.32(10) - in this section:

“officer of an unincorporated association” means any officer of an unincorporated
association or any member of its governing body; and

“unincorporated association” means any body of persons unincorporate but does not
include a partnership.
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Overseas bodies

SCA 2007 s.33%: Overseas bodies

s.33 -

the Secretary of State may by order modify section 30, 31 or 32 in its application to a
body of persons formed under law having effect outside the United Kingdom.

Providers of information society services

SCA 2007 s.34®: Providers of information society services

s.34(1) -

5.34(2) -

5.34(3) -

s.34(4) -

5.34(5) -

a serious crime prevention order may not include terms which restrict the freedom of a
service provider who is established in an EEA state other than the United Kingdom to
provide information society services in relation to an EEA state unless the conditions in
subsections (2) and (3) are met.

the condition in this subsection is that the court concerned considers that the terms—

(@) are necessary for the objective of protecting the public by preventing, restricting
or disrupting involvement in—

(i)  inthe case of an order in England and Wales, serious crime in England and
Wales; and

(i)  inthe case of an order in Northern Ireland, serious crime in Northern
Ireland;

(b) relate to an information society service which prejudices that objective or
presents a serious and grave risk of prejudice to it; and

(c) are proportionate to that objective.

the conditions in this subsection are that—

(@) alaw enforcement officer has requested the EEA state in which the service
provider is established to take measures which the law enforcement officer
considers to be of equivalent effect under the law of the EEA state to the terms
and the EEA state has failed to take the measures; and

(b) alaw enforcement officer has notified the Commission of the European
Communities and the EEA state of—

() the intention to seek an order containing the terms; and
(i)  the terms.

it does not matter for the purposes of subsection (3) whether the request or notification
is made before or after the making of the application for the order.

a serious crime prevention order may not include terms which impose liabilities on
service providers of intermediary services so far as the imposition of those liabilities
would result in a contravention of Article 12, 13 or 14 of the E-Commerce Directive
(various protections for service providers of intermediary services).

1145 Commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
1145 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
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5.34(6) -

$.34(7) -

5.34(8) -

a serious crime prevention order may not include terms which impose a general
obligation on service providers of intermediary services covered by Articles 12, 13 and
14 of the E-Commerce Directive—

(a) to monitor the information which they transmit or store when providing those
services; or

(b) actively to seek facts or circumstances indicating illegal activity when providing
those services.

for the purposes of this section—

(@) aservice provider is established in a particular EEA state if he effectively pursues
an economic activity using a fixed establishment in that EEA state for an
indefinite period and he is a national of an EEA state or a company or firm
mentioned in Article 54 of the treaty on the Functioning of the European Union;

(b) the presence or use in a particular place of equipment or other technical means
of providing an information society service does not, of itself, constitute the
establishment of a service provider;

(c) where it cannot be determined from which of a number of establishments a given
information society service is provided, that service is to be regarded as provided
from the establishment where the service provider has the centre of his activities
relating to the service;

and references to a person being established in an EEA state are to be read
accordingly.

in this section—

“the E-Commerce Directive” means Directive 2000/31/EC of the European Parliament
and of the Council of 8 June 2000 on certain legal aspects of information society
services, in particular electronic commerce, in the Internal Market (Directive on
electronic commerce);

“information society services’—

(a) has the meaning given in Article 2(a) of the E-Commerce Directive (which refers
to Article 1(2) of Directive 98/34/EC of the European Parliament and of the
Council of 22 June 1998 laying down a procedure for the provision of information
in the field of technical standards and regulations); and

(b) is summarised in recital 17 of the E-Commerce Directive as covering “any service
normally provided for remuneration, at a distance, by means of electronic
equipment for the processing (including digital compression) and storage of data,
and at the individual request of a recipient of a service”;

“intermediary services” means an information society service which—

(@) consists in the provision of access to a communication network or the
transmission in a communication network of information provided by a recipient
of the service;

(b) consists in the transmission in a communication network of information which—
(i)  is provided by a recipient of the service; and

(i)  is the subject of automatic, intermediate and temporary storage which is
solely for the purpose of making the onward transmission of the information
to other recipients of the service at their request more efficient; or
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(c) consists in the storage of information provided by a recipient of the service;

“recipient”, in relation to a service, means any person who, for professional ends or
otherwise, uses an information society service, in particular for the purposes of seeking
information or making it accessible; and

“service provider” means a person providing an information society service.

s.34(9) - for the purposes of paragraph (a) of the definition of “intermediary services”, the
provision of access to a communication network and the transmission of information in
a communication network includes the automatic, intermediate and transient storage of
the information transmitted so far as the storage is for the sole purpose of carrying out
the transmission in the network.

s.34(10) - subsection (9) does not apply if the information is stored for longer than is reasonably
necessary for the transmission.

3.4.6.13. Breach and offences committed during the currency of the order
Breach

Offence

SCA 2007 s.25™%": Offence of failing to comply with order

s.25(1) - a person who, without reasonable excuse, fails to comply with a serious crime
prevention order commits an offence.

Penalty
SCA 2007 s.258: Offence of failing to comply with order

s.25(2) - a person who commits an offence under this section is liable—

(@) on summary conviction, to imprisonment for a term not exceeding 12 months or
to a fine not exceeding the statutory maximum or to both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or
to a fine or to both.

s.25(3) - in the application of subsection (2)(a) in Northern Ireland, the reference to 12 months is
to be read as a reference to 6 months.

Evidence

SCA 2007 s.25™*°: Offence of failing to comply with order

s.25(4) - in proceedings for an offence under this section, a copy of the original order or any
variation of it, certified as such by the proper officer of the court which made it, is

admissible as evidence of its having been made and of its contents to the same extent
that oral evidence of those things is admissible in those proceedings.

147 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
1198 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
1149 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
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Forfeiture

SCA 2007 s.26™°: Powers of forfeiture in respect of offence

s.26(1) -

5.26(2) -

5.26(3) -

s.26(4) -

5.26(5) -

5.26(6) -

the court before which a person is convicted of an offence under section 25 may order
the forfeiture of anything in his possession at the time of the offence which the court
considers to have been involved in the offence.

before making an order under subsection (1) in relation to anything the court must give
an opportunity to make representations to any person (in addition to the convicted
person) who claims to be the owner of that thing or otherwise to have an interest in it.

an order under subsection (1) may not be made so as to come into force at any time
before there is no further possibility (ignoring any power to appeal out of time) of the
order being varied or set aside on appeal.

where the court makes an order under subsection (1), it may also make such other
provision as it considers to be necessary for giving effect to the forfeiture.

that provision may, in particular, include provision relating to the retention, handling,
destruction or other disposal of what is forfeited.

provision made by virtue of this section may be varied at any time by the court that
made it.

Crown Court: Power to vary

SCA 2007 s.21**: Powers of Crown Court to vary or replace orders on breach

s.21(1) -

5.21(2) -

s.21(3) -

subsection (2) applies where the Crown Court in England and Wales is dealing with a
person who—

(@) has been convicted by or before a magistrates' court of having committed an
offence under section 25 in relation to a serious crime prevention order and has
been committed to the Crown Court to be dealt with; or

(b) has been convicted by or before the Crown Court of having committed an offence
under section 25 in relation to a serious crime prevention order.

the Crown Court may—

(a) inthe case of an order in England and Wales; and

(b) in addition to dealing with the person in relation to the offence;

vary or replace the order if it has reasonable grounds to believe that the terms of the
order as varied, or the new order, would protect the public by preventing, restricting or
disrupting involvement by the person in serious crime in England and Wales.

subsection (4) applies where the Crown Court in Northern Ireland is dealing with a
person who has been convicted by or before the Crown Court of an offence under
section 25 in relation to a serious crime prevention order.

1150 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
51 Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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5.21(4) -

s.21(5) -

5.21(6) -

5.21(7) -

5.21(8) -

the Crown Court may—
(@) inthe case of an order in Northern Ireland; and
(b) in addition to dealing with the person in relation to the offence;

vary or replace the order if it has reasonable grounds to believe that the terms of the
order as varied, or the new order, would protect the public by preventing, restricting or
disrupting involvement by the person in serious crime in Northern Ireland.

an order may be varied or replaced under this section only on an application by the
relevant applicant authority.

a variation or new order must not be made except—

(a) in addition to a sentence imposed in respect of the offence concerned; or

(b) in addition to an order discharging the person conditionally.

a variation may include an extension of the period during which the order, or any

provision of it, is in force (subject to the original limits imposed on the order by section
16(2) and (4)(b)).

a reference in this section to replacing a serious crime prevention order is to making a
new serious crime prevention order and discharging the existing one.

Petition for winding up of company

SCA 2007 s.27'*%: Powers to wind up companies etc: England and Wales and Scotland

s.27(1) -

s.27(2) -

s.27(3) -

the Director of Public Prosecutions or the Director of the Serious Fraud Office may
present a petition to the court for the winding up of a company, partnership or relevant
body if—

(@) the company, partnership or relevant body has been convicted of an offence
under section 25 in relation to a serious crime prevention order; and

(b) the Director concerned considers that it would be in the public interest for the
company, partnership or (as the case may be) relevant body to be wound up.

the Insolvency Act 1986 (c. 45) applies in relation to—

(@) a petition under this section for the winding up of a company; and

(b) the company's winding up;

as it applies in relation to a petition under section 124A of the Act of 1986 for the
winding up of a company and the company's winding up (winding up on grounds of
public interest) but subject to the modifications in subsections (3) and (4).

s.124(4)(b) of the Act of 1986 (application for winding up) applies in relation to a
petition under this section as if it permits the petition to be presented by the Director of
Public Prosecutions or the Director of the Serious Fraud Office.

1152 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
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5.27(4) -

s.27(5) -

5.27(6) -

$.27(7) -

5.27(8) -

5.27(9) -

5.27(10) -

s.27(11) -

s.27(12) -

the court may make an order under section 125 of the Act of 1986 (powers of court on
hearing of petition) to wind up the company only if—

(@) the company has been convicted of an offence under section 25 in relation to a
serious crime prevention order; and

(b) the court considers that it is just and equitable for the company to be wound up.
s.240 of the Act of 1986 (power to make provision about insolvent partnerships) applies

for the purposes of this section as if the reference to an insolvent partnership were a
reference to a partnership to which this section applies.

the appropriate Minister may by order provide for the Act of 1986 to apply, with such
modifications as that person considers appropriate, in relation to a petition under this
section for the winding up of a relevant body and the relevant body's winding up.

an order made by virtue of subsection (5) or (6) must ensure that the court may make
an order to wind up the partnership or relevant body only if—

(a) the partnership or relevant body has been convicted of an offence under section
25 in relation to a serious crime prevention order; and

(b) the court considers that it is just and equitable for the partnership or relevant
body to be wound up.

no petition may be presented to, or order to wind up made by, a court in Scotland by
virtue of this section in respect of a company, partnership or relevant body whose
estate may be sequestrated under the Bankruptcy (Scotland) Act 1985 (c. 66).

no petition may be presented, or order to wind up made, by virtue of this section if—

(@) an appeal against conviction for the offence concerned has been made and not
finally determined; or

(b) the period during which such an appeal may be made has not expired.

no petition may be presented, or order to wind up made, by virtue of this section if the
company, partnership or relevant body is already being wound up by the court.

in deciding for the purposes of subsection (9) whether an appeal is finally determined
or whether the period during which an appeal may be made has expired, any power to
appeal out of time is to be ignored.

in this section—

“appropriate Minister” means—

(@) inrelation to a relevant body falling within paragraphs (a) to (c) of the definition of
“relevant body” below, the Treasury; and

(b) in relation to any other relevant body, the Secretary of State;
“company” means—

(@) acompany registered under the Companies Act 2006 in England and Wales or
Scotland, or

(b) an unregistered company within the meaning of Part 5 of the Insolvency Act 1986
(see section 220 of that Act),

but does not include a relevant body;

“the court”, in relation to a company, means a court in England and Wales or Scotland
having jurisdiction to wind up the company;
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“partnership” does not include a relevant body; and
“relevant body” means—
(@) a building society (within the meaning of the Building Societies Act 1986 (c. 53));

(b) anincorporated friendly society (within the meaning of the Friendly Societies Act
1992 (c. 40));

(c) aregistered society within the meaning of the Co-operative and Community
Benefit Societies Act 2014;

(d) alimited liability partnership; or

(e) such other description of person as may be specified by order made by the
Secretary of State;

and the references to sections 124 to 125 of the Insolvency Act 1986 (c. 45)
include references to those sections as applied by section 221(1) of that Act
(unregistered companies).

SCA 2007 s.28'°3: Powers to wind up companies etc: Northern Ireland

5.28(1) -

5.28(2) -

5.28(3) -

5.28(4) -

s.28(5) -

the Director of Public Prosecutions for Northern Ireland may present a petition to the
court for the winding up of a company, partnership or relevant body if-

(@) the company, partnership or relevant body has been convicted of an offence
under section 25 in relation to a serious crime prevention order; and

(b) the Director of Public Prosecutions for Northern Ireland considers that it would be
in the public interest for the company, partnership or (as the case may be)
relevant body to be wound up.

the Insolvency (Northern Ireland) Order 1989 (S.1. 1989/2405 (N.1.19)) applies in
relation to—

(&) a petition under this section for the winding up of a company; and

(b) the company's winding up;

as it applies in relation to a petition under Article 104A of the Order of 1989 for the
winding up of a company and the company's winding up (winding up on grounds of
public interest) but subject to the modifications in subsections (3) and (4).

Article 104(5)(b) of the Order of 1989 (application for winding up) applies in relation to
a petition under this section as if it permits the petition to be presented by the Director
of Public Prosecutions for Northern Ireland.

the court may make an order under Article 105 of the Order of 1989 (powers of court
on hearing of petition) to wind up the company only if—

(@) the company has been convicted of an offence under section 25 in relation to a
serious crime prevention order; and

(b) the court considers that it is just and equitable for the company to be wound up.
Article 364 of the Order of 1989 (power to make provision about insolvent partnerships)

applies for the purposes of this section as if the reference to an insolvent partnership
were a reference to a partnership to which this section applies.

1153 commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
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5.28(6) -

5.28(7) -

5.28(8) -

5.28(9) -

s.28(10) -

s.28(11) -

the appropriate Minister may by order provide for the Order of 1989 to apply, with such
modifications as that person considers appropriate, in relation to a petition under this
section for the winding up of a relevant body and the relevant body's winding up.

an order made by virtue of subsection (5) or (6) must ensure that the court may make
an order to wind up the partnership or relevant body only if-

(@) the partnership or relevant body has been convicted of an offence under section
25 in relation to a serious crime prevention order; and

(b) the court considers that it is just and equitable for the partnership or relevant
body to be wound up.
no petition may be presented, or order to wind up made, by virtue of this section if—

(a) an appeal against conviction for the offence concerned has been made and not
finally determined; or

(b) the period during which such an appeal may be made has not expired.

no petition may be presented, or order to wind up made, by virtue of this section if the
company, partnership or relevant body is already being wound up by the court.

in deciding for the purposes of subsection (8) whether an appeal is finally determined
or whether the period during which an appeal may be made has expired, any power to
appeal out of time is to be ignored.

in this section:

“appropriate Minister” means:

(a) inrelation to a relevant body falling within paragraph (a) or (b) of the definition of
“relevant body” below, the Treasury; and

(b) in relation to any other relevant body, the Department of Justice in Northern
Ireland;

“‘company” means:
(@) acompany registered under the Companies Act 2006 in Northern Ireland, or

(b) an unregistered company within the meaning of Part 6 of the Insolvency
(Northern Ireland) Order 1989 (see Article 184 of that Order),

but does not include a relevant body;
“the court” means the High Court in Northern Ireland;

“an industrial and provident society” means a society registered under the Industrial
and Provident Societies Act (Northern Ireland) 1969 (c. 24) or a society deemed by
virtue of section 4 of that Act to be so registered;

“partnership” does not include a relevant body; and
“relevant body” means—
(a) a building society (within the meaning of the Building Societies Act 1986 (c. 53));

(b) anincorporated friendly society (within the meaning of the Friendly Societies Act
1992 (c. 40));

(c) anindustrial and provident society;
(d) alimited liability partnership; or

(e) such other description of person as may be specified by order made by the
Department of Justice in Northern Ireland;
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and the references to Articles 104 to 105 of the Insolvency (Northern Ireland) Order
1989 (S.I. 1989/2405 (N.1.19)) include references to those Articles as applied by Article
185(1) of that Order (unregistered companies).

SCA 2007 s.29'"**: Powers to wind up companies etc: Supplementary

s.29(1) - the Secretary of State may by order make such modifications as he considers
appropriate to the application of—

(a) the Insolvency Act 1986 (c. 45) by virtue of section 27(2).

s.29(1A) - the Department of Justice in Northern Ireland may by order make such modifications
as the Department considers appropriate to the application of the Insolvency (Northern
Ireland) Order 1989 ® by virtue of section 28(2).

s.29(2) - any modifications made by virtue of subsection (1) or (1A) are in addition to the
modifications made by section 27(3) and (4) or (as the case may be) section 28(3) and

(4).

s.29(3) - the Secretary of State may by order make such consequential or supplementary
provision, applying with or without modifications any provision made by or under an
enactment, as he considers appropriate in connection with section 27(2) to (4).

s.29(3A) - the Department of Justice in Northern Ireland may by order make such consequential
or supplementary provision, applying with or without modifications any provision made
by or under an enactment, as the Department considers appropriate in connection with
section 28(2) to (4).

s.29(4) - an order made by virtue of section 27(5) or (6), section 28(5) or (6) or subsection (1) or
(1A) above may, in particular, contain consequential or supplementary provision
applying, with or without modifications, any provision made by or under an enactment.

Extension of order where defendant charged with offence during currency of order
SCA 2007 s.22E™°°: Extension of orders pending outcome of criminal proceedings
S.22E(1) - this section applies where a person subject to a serious crime prevention order is
charged with—
(a) a serious offence, or
(b) an offence under section 25 of failing to comply with the serious crime prevention
order.

s.22E(2) - the relevant applicant authority may make an application under this section to—

(@) the Crown Court in England and Wales, in the case of a serious crime prevention
order in England and Wales;

(b) the High Court of Justiciary or the sheriff, in the case of a serious crime
prevention order in Scotland;

(c) the Crown Court in Northern Ireland, in the case of a serious crime prevention
order in Northern Ireland.

1154 Commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
%5 Commencement: 3 May 2015, as inserted by Serious Crime Act 2015 s.49, S| 2015/820 art.2
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s.22E(3) - on an application under this section, the court or sheriff may vary the serious crime
prevention order so that it continues in effect until one of the events listed in subsection
(4) occurs (if the order would otherwise cease to have effect before then).

S.22E(4) - the events are—
(a) following the person's conviction of the offence mentioned in subsection (1)—

(i)  the order is varied under section 20 or 21, or under section 22B or 22C, by
reference to the offence,

(i)  a new serious crime prevention order is made under section 19 or 21, or
under section 22A or 22C, by reference to the offence, or

(i)  the court or sheriff deals with the person for the offence without varying the
order or making a new one;

(b) the person is acquitted of the offence;
(c) the charge is withdrawn;

(d) inthe case of a serious crime prevention order in England and Wales or Northern
Ireland—

(i)  proceedings in respect of the charge are discontinued, or
(i)  an order is made for the charge to lie on the file;

(e) inthe case of a serious crime prevention order in Scotland—
(i)  proceedings against the person are deserted simpliciter,

(i)  proceedings against the person are deserted pro loco et tempore and no
trial diet is appointed,

(i)  the indictment or complaint relating to the person falls or for any other
reason does not proceed to trial, or

(iv) the diet not having been continued, adjourned or postponed, no further
proceedings are in contemplation in relation to the person.
s.22E(5) - an order may be made under this section only if—
(@) the serious crime prevention order is still in force, and

(b) the court or sheriff has reasonable grounds for believing that the order would
protect the public by preventing, restricting or disrupting involvement by the
person in serious crime.

S.22E(6) - in subsection (5)(b) “serious crime” means—

(a) serious crime in England and Wales, in the case of a serious crime prevention
order in England and Wales;

(b) serious crime in Scotland, in the case of a serious crime prevention order in
Scotland,;

(c) serious crime in Northern Ireland, in the case of a serious crime prevention order
in Northern Ireland.
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3.4.6.14. Case law

See R. v Hancox and Duffy [2010] EWCA Crim 102; [2010] 2 Cr. App. R. (S.) 74 (p.484). The
headnote to which reads, in part:

A serious crime prevention order must be proportionate. The interference which it will
create with the defendant's freedom of action must be justified by the public benefit
which the order will have in achieving the statutory purpose, and the provisions of the
order must be commensurate with the risk that the defendant will commit further
serious offences in England and Wales.

Like other forms of preventive order, a serious crime prevention order is not an
additional or alternative form of sentence. It is not designed to punish and is not to be
imposed because it is thought that the defendant deserves it. Preventive orders of this
kind must be expressed in terms from which the defendant, and any police officer
contemplating enforcement, can readily know what he may and may not do
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3.4.7. Sexual Harm Prevention Orders

3.4.7.1. General

Note: There is still a power to make a SOPO where an application was made before the
commencement date. Otherwise, there is a power to make a SHPO; the difference of note is that
the test for imposing the order is lowered, from “serious sexual harm” to “sexual harm”.

Commencement, amendment of SOA 2003 and transitional provisions
ASBCPA 2014 s.113''%°: Sexual harm prevention orders and sexual risk orders, etc
s.113(1) - Schedule 5 (amendments of Parts 2 and 3 of the Sexual Offences Act 2003) has effect.

s.113(2) - in section 142 of the Sexual Offences Act 2003 (extent etc)—

(@) in subsection (2) (provisions that extend to Northern Ireland, as well as England
and Wales), for paragraph (c) there is substituted—

“(c) sections 80 to 85, 86 to 88, 89 to 91, 92 to 96, 96B to 103, 122F and 130 to
136ZD;

(ca) Part 2A;7;
(b) after that subsection there is inserted—

“(2A) Sections 85A, 96A, 96AA, 110, 117A, 119 and 123 to 129 and Schedule 3A
extend only to Northern Ireland.”

(c) Insubsection (3) (provisions that extend to Scotland, as well as England and
Wales) for paragraph (a) there is substituted—

“(a) sections 80 to 85, 86 to 88, 89 to 91, 92, 94 to 96, 97 to 103, 122F, 130 to
132 and 133 to 136ZB;";

(d) after that subsection there is inserted—
“(3A) Sections 88A to 88I, 96A, 111A, 117B, 120 and 121 extend only to
Scotland.

s.113(3B) - sections 104 to 109, 111, 112 to 117, 118 and 122 extend to Northern Ireland and
Scotland but not to England and Wales.

s.113(3C) -the references to section 96A in subsections (2A) and (3A) are references respectively
to—
(@) the section 96A inserted by the Criminal Justice Act (Northern Ireland) 2013, and
(b) the section 96A inserted by the Police, Public Order and Criminal Justice
(Scotland) Act 2006.”
ASBCPA 2014 Sch.5'*": Amendments of Parts 2 and 3 of the Sexual Offences Act 2003

para.l -  Part 2 of the Sexual Offences Act 2003 (notification and orders) is amended as set out
in paragraphs 2 to 6.

para.2 -  after section 103 there is inserted [SOA 2003 ss.103A to 103K]

1156 commencement: 8 March 2015, SI 2015/373 art.2(a).
157 Commencement: 8 March 2015, SI 2015/373 art.2(a).
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Note: the sections inserted to the 2003 Act have not been listed here as they are listed below.

para.3(1) -

sections 104 to 122 (sexual offences prevention orders and foreign travel orders) are
repealed.

para.3(2) - this paragraph extends only to England and Wales.

ASBCPA 2014 s.114'"*®: Saving and transitional provision

s.114(1) -

s.114(2) -

s.114(3) -

s.114(4) -

in this section:

“the 2003 Act” means the Sexual Offences Act 2003;

“existing order” means:

(a) asexual offences prevention order under section 104 of the 2003 Act;
(b) aforeign travel order under section 114 of that Act;

(c) arisk of sexual harm order under section 123 of that Act;

“new order” means:

(@) asexual harm prevention order (made under section 103A of the 2003 Act,
inserted by Schedule 5);

(b) asexual risk order (made under section 122A of that Act, inserted by that
Schedule);

“old order” means:

(a) arestraining order under section 5A of the Sex Offenders Act 1997;

(b) a sex offender order under section 2 of the Crime and Disorder Act 1998.

the repeal or amendment by this Act of sections 104 to 122 or sections 123 to 129 of
the 2003 Act does not apply in relation to:

(@) an application made before the commencement day for an existing order;

(b) an existing order (whether made before or after that day) applied for before that
day;

(c) anything done in connection with such an application or order.

the following sections of the 2003 Act inserted by Schedule 5 apply (as appropriate) to
an old order as they apply to a new order:

(a) section 103E (variation, renewal and discharge of sexual harm prevention order);
(b) section 103l (offence of breach of sexual harm prevention order);

(c) section 122D (variation, renewal and discharge of sexual risk order);

(d) section 122H (offence of breach of sexual risk order).

as from the commencement day there may be no variation of an existing order or an
old order that extends the period of the order or of any of its provisions.

1158 commencement: 8 March 2015, SI 2015/373 art.2(a).
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s.114(5) - at the end of the period of 5 years beginning with the commencement day:

(@) inrelation to any existing order or old order that is still in force, sections 103E and
1031 of the 2003 Act or sections 122D and 122H of that Act (as appropriate) have
effect, with any necessary maodifications (and with any modifications specified in
an order under section 185(7) of this Act), as if the provisions of the order were
provisions of a new order;

(b) subsections (2) and (3) cease to have effect.

s.114(6) - in this section “commencement day” means the day on which this section comes into
force.

Age
SOA 2003 s.103K™*°: SHPOs and interim SHPOs: supplementary

s.103K(2) - a person's age is treated for the purposes of sections 103A to 103J and this section as
being that which it appears to the court to be after considering any available evidence.”

Applications to the Youth Court
SOA 2003 s.103K'*°: SHPOs and interim SHPOs: supplementary

s.103K(1) - rules of court:

(&) may provide for a youth court to give permission for an application under section
103A(4) against a person aged 18 or over to be made to the youth court if:

(i) an application to the youth court has been made, or is to be made, under
that section against a person aged under 18, and

(i)  the youth court thinks that it would be in the interests of justice for the
applications to be heard together;

(b) may, in relation to a person attaining the age of 18 after proceedings against that
person by virtue of section 103A, 103E, 103F or 103G(6) or (7) have begun:

()  prescribe circumstances in which the proceedings may or must remain in
the youth court;

(i)  make provision for the transfer of the proceedings from the youth court to a
magistrates’ court that is not a youth court (including provision applying
section 103F with modifications).

1159 Commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).

1180 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373
art.2(a).
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General: Definitions
SOA 2003 s.103B**°!: Section 103A: supplemental

s.103B(5) - for the purposes of section 103A, acts, behaviour, convictions and findings include
those occurring before the commencement of this Part.

s.103B(8) - subsection (9) applies for the purposes of section 103A and this section.
s.103B(9) - in construing any reference to an offence listed in Schedule 3, any condition subject to

which an offence is so listed that relates:

(a) tothe way in which the defendant is dealt with in respect of an offence so listed
or a relevant finding (as defined by section 132(9)), or

(b) to the age of any person,

is to be disregarded.
3.4.7.2. Post-conviction
Post-conviction orders: Availability
SOA 2003 s.103A™°?: Sexual harm prevention orders: applications and grounds

s.103A(1) - a court may make an order under this section (a “sexual harm prevention order”) in
respect of a person (“the defendant”) where subsection (2) or (3) applies to the
defendant.
s.103A(2) - this subsection applies to the defendant where:
(@) the court deals with the defendant in respect of:
(i)  an offence listed in Schedule 3 or 5, or

(i) afinding that the defendant is not guilty of an offence listed in Schedule 3
or 5 by reason of insanity, or

(i) afinding that the defendant is under a disability and has done the act
charged against the defendant in respect of an offence listed in Schedule 3
or5,

and

(b) the court is satisfied that it is necessary to make a sexual harm prevention order,
for the purpose of:

(i)  protecting the public or any particular members of the public from sexual
harm from the defendant, or

(i)  protecting children or vulnerable adults generally, or any particular children
or vulnerable adults, from sexual harm from the defendant outside the
United Kingdom.

161 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373
art.2(a).

1182 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).
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SOA 2003 Sch.3 and 5

These schedules specify the sexual offences for the purposes of part 2 of the Act (notification and
orders)

Note: There is a power under SOA 2003 s.130 for the Secretary of State to amend the schedules.

SOA 2003 Sch.3'%: Sexual offences for the purposes of Part 2

1 An offence under section 1 of the Sexual Offences Act 1956 (c. 69) (rape).
2 An offence under section 5 of that Act (intercourse with girl under 13).
3 An offence under section 6 of that Act (intercourse with girl under 16), if the offender

was 20 or over.

4 An offence under section 10 of that Act (incest by a man), if the victim or (as the case
may be) other party was under 18.

5 An offence under section 12 of that Act (buggery) if—
(@) the offender was 20 or over, and

(b) the victim or (as the case may be) other party was under 18.

6 An offence under section 13 of that Act (indecency between men) if-
(@) the offender was 20 or over, and

(b) the victim or (as the case may be) other party was under 18.

7 An offence under section 14 of that Act (indecent assault on a woman) if—
(@) the victim or (as the case may be) other party was under 18, or
(b) the offender, in respect of the offence or finding, is or has been—
()  sentenced to imprisonment for a term of at least 30 months; or

(i)  admitted to a hospital subject to a restriction order.

8 An offence under section 15 of that Act (indecent assault on a man) if—
(&) the victim or (as the case may be) other party was under 18, or
(b) the offender, in respect of the offence or finding, is or has been—
(i)  sentenced to imprisonment for a term of at least 30 months; or
(i)  admitted to a hospital subject to a restriction order.

9 An offence under section 16 of that Act (assault with intent to commit buggery), if the
victim or (as the case may be) other party was under 18.

10 An offence under section 28 of that Act (causing or encouraging the prostitution of,
intercourse with or indecent assault on girl under 16).

11 An offence under section 1 of the Indecency with Children Act 1960 (c. 33) (indecent
conduct towards young child).

1183 commencement: 1 May 2004, S| 2004/874 art.2.
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12

13

14

15

16

17

18

An offence under section 54 of the Criminal Law Act 1977 (c. 45) (inciting girl under 16
to have incestuous sexual intercourse).

An offence under section 1 of the Protection of Children Act 1978 (c. 37) (indecent
photographs of children), if the indecent photographs or pseudo-photographs showed
persons under 16 and—

(@) the conviction, finding or caution was before the commencement of this Part, or
(b) the offender—
(i) was 18 or over, or
(i)  is sentenced in respect of the offence to imprisonment for a term of at least
12 months.

An offence under section 170 of the Customs and Excise Management Act 1979 (c. 2)
(penalty for fraudulent evasion of duty etc.) in relation to goods prohibited to be
imported under section 42 of the Customs Consolidation Act 1876 (c. 36) (indecent or
obscene articles), if the prohibited goods included indecent photographs of persons
under 16 and—

(@) the conviction, finding or caution was before the commencement of this Part, or
(b) the offender—
() was 18 or over, or
(i)  is sentenced in respect of the offence to imprisonment for a term of at least
12 months.

An offence under section 160 of the Criminal Justice Act 1988 (c. 33) (possession of
indecent photograph of a child), if the indecent photographs or pseudo-photographs
showed persons under 16 and—

(&) the conviction, finding or caution was before the commencement of this Part, or
(b) the offender—
(i) was 18 or over, or
(i)  is sentenced in respect of the offence to imprisonment for a term of at least
12 months.

An offence under section 3 of the Sexual Offences (Amendment) Act 2000 (c. 44)
(abuse of position of trust), if the offender was 20 or over.

An offence under section 1 or 2 of this Act (rape, assault by penetration).

An offence under section 3 of this Act (sexual assault) if—

(@) where the offender was under 18, he is or has been sentenced, in respect of the
offence, to imprisonment for a term of at least 12 months;

(b) in any other case—
(i)  the victim was under 18, or
(i)  the offender, in respect of the offence or finding, is or has been—
(a) sentenced to a term of imprisonment,
(b) detained in a hospital, or

(c) made the subject of a community sentence of at least 12 months.
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19

20

21

22

23

24

25

26

27

28

An offence under any of sections 4 to 6 of this Act (causing sexual activity without
consent, rape of a child under 13, assault of a child under 13 by penetration).

An offence under section 7 of this Act (sexual assault of a child under 13) if the

offender—

(@) was 18 or over, or

(b) is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

An offence under any of sections 8 to 12 of this Act (causing or inciting a child under 13
to engage in sexual activity, child sex offences committed by adults).

An offence under section 13 of this Act (child sex offences committed by children or
young persons), if the offender is or has been sentenced, in respect of the offence, to
imprisonment for a term of at least 12 months.

An offence under section 14 of this Act (arranging or facilitating the commission of a

child sex offence) if the offender—

(@) was 18 or over, or

(b) is or has been sentenced, in respect of the offence, to imprisonment for a term of
at least 12 months.

An offence under section 15 of this Act (meeting a child following sexual grooming etc).

An offence under any of sections 16 to 19 of this Act (abuse of a position of trust) if the

offender, in respect of the offence, is or has been—

(a) sentenced to a term of imprisonment,

(b) detained in a hospital, or

(c) made the subject of a community sentence of at least 12 months.

An offence under section 25 or 26 of this Act (familial child sex offences) if the

offender—

(@) was 18 or over, or

(b) is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

An offence under any of sections 30 to 37 of this Act (offences against persons with a
mental disorder impeding choice, inducements etc. to persons with mental disorder).

An offence under any of sections 38 to 41 of this Act (care workers for persons with
mental disorder) if—

(@) where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b) in any other case, the offender, in respect of the offence or finding, is or has
been—

(i)  sentenced to a term of imprisonment,
(i) detained in a hospital, or

(i)  made the subject of a community sentence of at least 12 months.
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29 An offence under section 47 of this Act (paying for sexual services of a child) if the
victim or (as the case may be) other party was under 16, and the offender—

(@) was 18 or over, or
(b) is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.
29A An offence under section 48 of this Act (causing or inciting child prostitution or
pornography) if the offender—
(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.
29B An offence under section 49 of this Act (controlling a child prostitute or a child involved
in pornography) if the offender—
(@) was 18 or over, or
(b) is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.
29C An offence under section 50 of this Act (arranging or facilitating child prostitution or
pornography) if the offender—
(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.
30 An offence under section 61 of this Act (administering a substance with intent).
31 An offence under section 62 or 63 of this Act (committing an offence or trespassing,
with intent to commit a sexual offence) if-

(@) where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b) in any other case—
()  the intended offence was an offence against a person under 18, or
(i)  the offender, in respect of the offence or finding, is or has been—
(&) sentenced to a term of imprisonment,
(b) detained in a hospital, or

(c) made the subject of a community sentence of at least 12 months.

32 An offence under section 64 or 65 of this Act (sex with an adult relative) if—

(@) where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b) in any other case, the offender, in respect of the offence or finding, is or has
been—

(i)  sentenced to a term of imprisonment, or

(i)  detained in a hospital.
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33

34

35

35A

35B

35C

An offence under section 66 of this Act (exposure) if—

(@) where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b) in any other case—
(i)  the victim was under 18, or
(i)  the offender, in respect of the offence or finding, is or has been—
(&) sentenced to a term of imprisonment,
(b) detained in a hospital, or

(c) made the subject of a community sentence of at least 12 months.

An offence under section 67 of this Act (voyeurism) if—

(a) where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b) in any other case—
(i)  the victim was under 18, or
(i)  the offender, in respect of the offence or finding, is or has been—
(@) sentenced to a term of imprisonment,
(b) detained in a hospital, or
(c) made the subject of a community sentence of at least 12 months.
An offence under section 69 or 70 of this Act (intercourse with an animal, sexual
penetration of a corpse) if—

(a) where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b) in any other case, the offender, in respect of the offence or finding, is or has
been—

() sentenced to a term of imprisonment, or
(i)  detained in a hospital.
An offence under section 63 of the Criminal Justice and Immigration Act 2008
(possession of extreme pornographic images) if the offender—
(@) was 18 or over, and
(b) is sentenced in respect of the offence to imprisonment for a term of at least 2
years.
An offence under section 62(1) of the Coroners and Justice Act 2009 (possession of
prohibited images of children) if the offender—
(&) was 18 or over, and
(b) is sentenced in respect of the offence to imprisonment for a term of at least 2
years.
An offence under section 69 of the Serious Crime Act 2015 (possession of paedophile
manual) if the offender—
(@) was 18 or over, or

(b) is sentenced in respect of the offence to imprisonment for a term of at least 12
months.
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SOA 2003 Sch.5'%*: Other offences for purposes of Part 2

1

2

10

11

12

13

14

15

16

17

18

19

20

21

Murder.

Manslaughter.
Kidnapping.

False imprisonment.
Outraging public decency.

An offence under section 4 of the Offences against the Person Act 1861 (c. 100)
(soliciting murder).

An offence under section 16 of that Act (threats to Kill).

An offence under section 18 of that Act (wounding with intent to cause grievous bodily
harm).

An offence under section 20 of that Act (malicious wounding).

An offence under section 21 of that Act (attempting to choke, suffocate or strangle in
order to commit or assist in committing an indictable offence).

An offence under section 22 of that Act (using chloroform etc. to commit or assist in the
committing of any indictable offence).

An offence under section 23 of that Act (maliciously administering poison etc. so as to
endanger life or inflict grievous bodily harm).

An offence under section 27 of that Act (abandoning children).
An offence under section 28 of that Act (causing bodily injury by explosives).

An offence under section 29 of that Act (using explosives etc. with intent to do grievous
bodily harm).

An offence under section 30 of that Act (placing explosives with intent to do bodily
injury).

An offence under section 31 of that Act (setting spring guns etc. with intent to do
grievous bodily harm).

An offence under section 32 of that Act (endangering the safety of railway passengers).
An offence under section 35 of that Act (injuring persons by furious driving).

An offence under section 37 of that Act (assaulting officer preserving wreck).

An offence under section 38 of that Act (assault with intent to resist arrest).

An offence under section 47 of that Act (assault occasioning actual bodily harm).

1184 commencement: 1 May 2004, S| 2004/874 art.2.
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An offence under section 2 of the Explosive Substances Act 1883 (c. 3) (causing
explosion likely to endanger life or property).

An offence under section 3 of that Act (attempt to cause explosion, or making or
keeping explosive with intent to endanger life or property).

An offence under section 1 of the Infant Life (Preservation) Act 1929 (c. 34) (child
destruction).

An offence under section 1 of the Children and Young Persons Act 1933 (c. 12)
(cruelty to children).

An offence under section 1 of the Infanticide Act 1938 (c. 36) (infanticide).

An offence under section 16 of the Firearms Act 1968 (c. 27) (possession of firearm
with intent to endanger life).

An offence under section 16A of that Act (possession of firearm with intent to cause
fear of violence).

An offence under section 17(1) of that Act (use of firearm to resist arrest).

An offence under section 17(2) of that Act (possession of firearm at time of committing
or being arrested for offence specified in Schedule 1 to that Act).

An offence under section 18 of that Act (carrying a firearm with criminal intent).
An offence under section 1 of the Theft Act 1968 (c.60) (theft).
An offence under section 8 of that Act (robbery or assault with intent to rob).

An offence under section 9(1)(a) of that Act (burglary with intent to steal, inflict grievous
bodily harm or do unlawful damage).

An offence under section 10 of that Act (aggravated burglary).

An offence under section 12A of that Act (aggravated vehicle-taking) involving an
accident which caused the death of any person.

An offence of arson under section 1 of the Criminal Damage Act 1971 (c. 48).

An offence under section 1(2) of that Act (destroying or damaging property) other than
an offence of arson.

An offence under section 1 of the Taking of Hostages Act 1982 (c. 28) (hostage-
taking).

An offence under section 1 of the Aviation Security Act 1982 (c. 36) (hijacking).

An offence under section 2 of that Act (destroying, damaging or endangering safety of
aircraft).

An offence under section 3 of that Act (other acts endangering or likely to endanger
safety of aircraft).

An offence under section 4 of that Act (offences in relation to certain dangerous
articles).
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An offence under section 127 of the Mental Health Act 1983 (c. 20) (ill-treatment of
patients).

An offence under section 1 of the Child Abduction Act 1984 (c. 37) (offence of
abduction of child by parent, etc).

An offence under section 2 of that Act (offence of abduction of child by other persons).

An offence under section 1 of the Prohibition of Female Circumcision Act 1985 (c. 38)
(prohibition of female circumcision).

An offence under section 1 of the Public Order Act 1986 (c. 64) (riot).

An offence under section 2 of that Act (violent disorder).

An offence under section 3 of that Act (affray).

An offence under section 134 of the Criminal Justice Act 1988 (c. 33) (torture).

An offence under section 1 of the Road Traffic Act 1988 (c. 52) (causing death by
dangerous driving).

An offence under section 3A of that Act (causing death by careless driving when under
influence of drink or drugs).

An offence under section 1 of the Aviation and Maritime Security Act 1990 (c. 31)
(endangering safety at aerodromes).

An offence under section 9 of that Act (hijacking of ships).

An offence under section 10 of that Act (seizing or exercising control of fixed
platforms).

An offence under section 11 of that Act (destroying fixed platforms or endangering their
safety).

An offence under section 12 of that Act (other acts endangering or likely to endanger
safe navigation).

An offence under section 13 of that Act (offences involving threats).

An offence under section 2 or 2A of the Protection from Harassment Act 1997 (c.
40)(offences of harassment and stalking)

An offence under section 4 or 4A of that Act (putting people in fear of violence and
stalking involving fear of violence or serious alarm or distress).

An offence under section 29 of the Crime and Disorder Act 1998 (c. 37) (racially or
religiously aggravated assaults).

An offence falling within section 31(1)(a) or (b) of that Act (racially or religiously
aggravated offences under section 4 or 4A of the Public Order Act 1986 (c. 64)).

An offence under Part Il of the Channel Tunnel (Security) Order 1994 (S.l. 1994/570)
(offences relating to Channel Tunnel trains and the tunnel system).
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An offence under section 53 or 54 of the Regulation of Investigatory Powers Act 2000
(contravention of notice relating to encrypted information or tipping off in connection
with such a notice).

An offence under section 85(3) or (4) of the Postal Services Act 2000 (c. 26)
(prohibition on sending certain articles by post).

An offence under section 51 or 52 of the International Criminal Court Act 2001 (c. 17)
(genocide, crimes against humanity, war crimes and related offences), other than one
involving murder.

An offence under section 127(1) of the Communications Act 2003 (c. 21) (improper use
of public electronic communications network).

An offence under section 47 of this Act, where the victim or (as the case may be) other
party was 16 or over.

An offence under any of sections 51 to 53 or 57 to 59A of this Act.

An offence under section 5 of the Domestic Violence, Crime and Victims Act 2004
(causing or allowing a child or vulnerable adult to die or suffer serious physical harm).

An offence under section 2 of the Modern Slavery Act 2015 (human trafficking).

A reference in a preceding paragraph to an offence includes—
(a) areference to an attempt, conspiracy or incitement to commit that offence, and

(b) areference to aiding, abetting, counselling or procuring the commission of that
offence.

A reference in a preceding paragraph to an offence (“offence A”) includes a reference
to an offence under Part 2 of the Serious Crime Act 2007 in relation to which offence A
is the offence (or one of the offences) which the person intended or believed would be
committed.

A reference in a preceding paragraph to a person's age is a reference to his age at the
time of the offence.

Note: Paras. 64-111 apply to Scotland, paras.112-171C apply to Northern Ireland, paras.172 and
172A apply to service offences and are not listed in this document.

Child defendants

SOA 2003 s.103A%: Sexual harm prevention orders: applications and grounds

s.103A(8) - where the defendant is a child, a reference in this section to a magistrates’ court is to

be taken as referring to a youth court (subject to any rules of court made under section
103K(1)).

1185 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373

art.2(a).
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3.4.7.3. Stand-alone orders (on complaint)
Stand-alone orders: Power to order
SOA 2003 s.103A%: Sexual harm prevention orders: applications and grounds

s.103A(1) - a court may make an order under this section (a “sexual harm prevention order”) in
respect of a person (“the defendant”) where subsection (2) or (3) applies to the
defendant.

S.103A(3) - this subsection applies to the defendant where:

(a) an application under subsection (4) has been made in respect of the defendant
and it is proved on the application that the defendant is a qualifying offender, and

(b) the court is satisfied that the defendant's behaviour since the appropriate date
makes it necessary to make a sexual harm prevention order, for the purpose of:

(i)  protecting the public or any particular members of the public from sexual
harm from the defendant, or

(i)  protecting children or vulnerable adults generally, or any particular children
or vulnerable adults, from sexual harm from the defendant outside the
United Kingdom.

s.103A(4) - a chief officer of police or the Director General of the National Crime Agency (“the
Director General”) may by complaint to a magistrates’ court apply for a sexual harm
prevention order in respect of a person if it appears to the chief officer or the Director
General that:

(a) the person is a qualifying offender, and
(b) the person has since the appropriate date acted in such a way as to give
reasonable cause to believe that it is necessary for such an order to be made.
s.103A(5) - a chief officer of police may make an application under subsection (4) only in respect of
a person:
(@) who resides in the chief officer's police area, or
(b)  who the chief officer believes is in that area or is intending to come to it.
s.103A(6) - an application under subsection (4) may be made to any magistrates’ court acting for a
local justice area that includes:
(@) any part of a relevant police area, or
(b) any place where it is alleged that the person acted in a way mentioned in
subsection (4)(b).

s.103A(7) - the Director General must as soon as practicable notify the chief officer of police for a
relevant police area of any application that the Director has made under subsection (4).
s.103A(9) - in this section “relevant police area” means:
(@) where the applicant is a chief officer of police, the officer's police area;

(b)  where the applicant is the Director General:

1185 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).
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()  the police area where the person in question resides, or
(i)  apolice area which the Director General believes the person is in or is
intending to come to.
Stand alone order: Definitions

SOA 2003 s.103B*°": Section 103A: supplemental

s.103B(1) In section 103A:

“appropriate date”, in relation to a qualifying offender, means the date or (as the case
may be) the first date on which the offender was convicted, found or cautioned as
mentioned in subsection (2) or (3) below;

“child” means a person under 18;

“the public” means the public in the United Kingdom;

“sexual harm” from a person means physical or psychological harm caused:
(@) by the person committing one or more offences listed in Schedule 3, or

(b)  (in the context of harm outside the United Kingdom) by the person doing, outside
the United Kingdom, anything which would constitute an offence listed in
Schedule 3 if done in any part of the United Kingdom;

“qualifying offender” means a person within subsection (2) or (3) below;

“vulnerable adult” means a person aged 18 or over whose ability to protect himself or
herself from physical or psychological harm is significantly impaired through physical or
mental disability or iliness, through old age or otherwise.

s.103B(2) - a person is within this subsection if, whether before or after the commencement of this
Part, the person:

(&) has been convicted of an offence listed in Schedule 3 (other than at paragraph
60) or in Schedule 5,

(b) has been found not guilty of such an offence by reason of insanity,

(c) has been found to be under a disability and to have done the act charged against
him in respect of such an offence, or

(d) has been cautioned in respect of such an offence.

s.103B(3) - a person is within this subsection if, under the law in force in a country outside the
United Kingdom and whether before or after the commencement of this Part:

(a) the person has been convicted of a relevant offence (whether or not the person
has been punished for it),

(b) a court exercising jurisdiction under that law has made in respect of a relevant
offence a finding equivalent to a finding that the person is not guilty by reason of
insanity,

(c) such a court has made in respect of a relevant offence a finding equivalent to a
finding that the person is under a disability and did the act charged against the
person in respect of the offence, or

1187 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373
art.2(a).
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(d) the person has been cautioned in respect of a relevant offence.

s.103B(4) - in subsection (3), “relevant offence” means an act which:
(@) constituted an offence under the law in force in the country concerned, and

(b) would have constituted an offence listed in Schedule 3 (other than at paragraph
60) or in Schedule 5 if it had been done in any part of the United Kingdom.

For this purpose an act punishable under the law in force in a country outside the
United Kingdom constitutes an offence under that law, however it is described in that
law.

s.103B(6) - subject to subsection (7), on an application under section 103A(4) the condition in
subsection (4)(b) above (where relevant) is to be taken as met unless, not later than
rules of court may provide, the defendant serves on the applicant a notice:

(a) stating that, on the facts as alleged with respect to the act concerned, the
condition is not in the defendant's opinion met,

(b) showing the grounds for that opinion, and
(c) requiring the applicant to prove that the condition is met.

s.103B(7) - the court, if it thinks fit, may permit the defendant to require the applicant to prove that
the condition is met without service of a notice under subsection (6).

3.4.7.4. Making the order
Contents of the order
SOA 2003 s.103C*®8: SHPOs: Effect

s.103B(3) - a sexual harm prevention order:

(@) may specify that some of its prohibitions have effect until further order and some
for a fixed period;

(b)  may specify different periods for different prohibitions.
Test for imposing prohibitions
SOA 2003 s.103C**: SHPOs: Effect
s.103C(4) -the only prohibitions that may be included in a sexual harm prevention order are those

necessary for the purpose of:

(@) protecting the public or any particular members of the public from sexual harm
from the defendant, or

(b) protecting children or vulnerable adults generally, or any particular children or
vulnerable adults, from sexual harm from the defendant outside the United
Kingdom.

1188 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373
art.2(a).

1189 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).
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s.103C(5) -in subsection (4)"the public”, “sexual harm”, “child” and “vulnerable adult” each has the
meaning given in section 103B(1).

(6) Where a court makes a sexual harm prevention order in relation to a person who is
already subject to such an order (whether made by that court or another), the
earlier order ceases to have effect.

Length of the order
SOA 2003 s.103C'"°: SHPOs: Effect

s.103C(2) - subject to section 103D(1), a prohibition contained in a sexual harm prevention order
has effect:

(a) for a fixed period, specified in the order, of at least 5 years, or

(b)  until further order.
Prohibitions on foreign travel: Length
SOA 2003 s.103D*"*: SHPOs: prohibitions on foreign travel

s.103D(1) - a prohibition on foreign travel contained in a sexual harm prevention order must be for
a fixed period of not more than 5 years.

s.103D(3) - subsection (1) does not prevent a prohibition on foreign travel from being extended for
a further period (of no more than 5 years each time) under section 103E.

3.4.7.5. Effect of order
What is an SHPO?
SOA 2003 s.103C*!"?; SHPOs: Effect

s.103C(1) - a sexual harm prevention order prohibits the defendant from doing anything described
in the order.

s.103C(2) - subject to section 103D(1), a prohibition contained in a sexual harm prevention order
has effect:
(a) for afixed period, specified in the order, of at least 5 years, or
(b)  until further order.

1179 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373
art.2(a).

17 Commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).

1172 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373
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What is a foreign travel prohibition?
SOA 2003 s.103D*"3: SHPOs: prohibitions on foreign travel

s.103D(2) - a “prohibition on foreign travel” means:

(a) a prohibition on travelling to any country outside the United Kingdom named or
described in the order,

(b) a prohibition on travelling to any country outside the United Kingdom other than a
country named or described in the order, or

(c) a prohibition on travelling to any country outside the United Kingdom.
Prohibitions on foreign travel: Effect
SOA 2003 s.103D*"*: SHPOs: prohibitions on foreign travel

s.103D(4) - a sexual harm prevention order that contains a prohibition within subsection (2)(c) must
require the defendant to surrender all of the defendant's passports at a police station
specified in the order:

(@) on or before the date when the prohibition takes effect, or

(b)  within a period specified in the order.
Prohibitions on foreign travel: Return of passports
SOA 2003 s.103D*": SHPOs: prohibitions on foreign travel

s.103D(5) - any passports surrendered must be returned as soon as reasonably practicable after
the person ceases to be subject to a sexual harm prevention order containing a
prohibition within subsection (2)(c) (unless the person is subject to an equivalent
prohibition under another order).

s.103D(6) - subsection (5) does not apply in relation to:

(a) apassport issued by or on behalf of the authorities of a country outside the
United Kingdom if the passport has been returned to those authorities;

(b) a passport issued by or on behalf of an international organisation if the passport
has been returned to that organisation.

1173 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373
art.2(a).

117 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, S| 2015/373
art.2(a).
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Prohibitions on foreign travel: Definition of “passport”
SOA 2003 s5.103D*®: SHPOs: prohibitions on foreign travel

s.103D(7) -in this section “passport” means:
(a) a United Kingdom passport within the meaning of the Immigration Act 1971,

(b) a passport issued by or on behalf of the authorities of a country outside the
United Kingdom, or by or on behalf of an international organisation;

(c) adocument that can be used (in some or all circumstances) instead of a
passport.
3.4.7.6. Notification requirements
Relevant offender prior to making SHPO

SOA 2003 s.103G*"": SHPOs and interim SHPOs: notification requirements

s.103G(1) -where:

(@) asexual harm prevention order is made in respect of a defendant who was a
relevant offender immediately before the making of the order, and

(b) the defendant would (apart from this subsection) cease to be subject to the
notification requirements of this Part while the order (as renewed from time to
time) has effect,

the defendant remains subject to the notification requirements.
Not a relevant offender prior to making SHPO
SOA 2003 5.103G*!"®: SHPOs and interim SHPOs: notification requirements
s.103G(2) - where a sexual harm prevention order is made in respect of a defendant who was not

a relevant offender immediately before the making of the order:

(a) the order causes the defendant to become subject to the notification
requirements of this Part from the making of the order until the order (as renewed
from time to time) ceases to have effect, and

(b) this Part applies to the defendant, subject to the modification set out in
subsection (3).

s.103G(3) -the “relevant date”is the date of service of the order.

7% commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).

177 Commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, S| 2015/373
art.2(a).
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Interim orders
SOA 2003 5.103G'"®: SHPOs and interim SHPOs: notification requirements

5.103G(4) -subsections (1) to (3) apply to an interim sexual harm prevention order as if references
to a sexual harm prevention order were references to an interim sexual harm
prevention order, and with the omission of “(as renewed from time to time)” in both
places.

“Relevant sex offenders”
SOA 2003 s.103G'*®: SHPOs and interim SHPOs: notification requirements

s.103G(5) -where:

(@) asexual harm prevention order is in effect in relation to a relevant sex offender
(within the meaning of section 88A), and

(b) by virtue of section 88F or 88G the relevant sex offender ceases to be subject to
the notification requirements of this Part,

the sexual harm prevention order ceases to have effect.
Notification orders
SOA 2003 s.103G™®!: SHPOs and interim SHPOs: notification requirements

s.103G(6) -on an application for a sexual harm prevention order made by a chief officer of police,
the court must make a notification order in respect of the defendant (either in addition
to or instead of a sexual harm prevention order) if:

(@) the applicant invites the court to do so, and
(b) itis proved that the conditions in section 97(2) to (4) are met.
s.103G(7) -on an application for an interim sexual harm prevention order made by a chief officer of

police, the court may, if it considers it just to do so, make an interim notification order
(either in addition to or instead of an interim sexual harm prevention order).

3.4.7.7. Interaction with other sentencing orders

Note: Smith, below, was decided in relation to SOPOs not SHPOs, however the principle should
apply to the new orders due to their similar nature.

General

R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[9]

“[...] [IJt must be remembered that a defendant convicted of sexual offences is likely to
be subject to at least three other relevant regimes [notification, disqualification from

179 Commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, S| 2015/373
art.2(a).
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working with children, licence]. No SOPO is needed if it merely duplicates such a
regime. Nor must a SOPO interfere with such a regime.” (Hughes LJ, at [9])

Extended or Determinate term of imprisonment

R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[14]

“[...][A] SOPO may plainly be necessary if the sentence is a determinate term or an
extended term. In each of those cases, whilst conditions may be attached to the
licence, that licence will have a defined and limited life. The SOPO by contrast can
extend beyond it and this may be necessary to protect the public from further offences
and serious sexual harm as a result.” (Hughes LJ, at [14])

Life sentences

R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[13]

“The usual rule ought to be that an indeterminate sentences needs so SOPO, at leas
unless there is some very unusual feature which means that such an order could add
something useful and did not run the risk of undesirably tying the hands of the offender
managers later.” (Hughes LJ, at [13])

Notification

R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[17]

“[...] [t is not normally a proper use of the power to impose a SOPO to use it to extend
notification requirements beyond the period prescribed by law. Absent some unusual
feature, it would therefore be wrong to add to a SOPO terms which although couched
as prohibitions amounted in effect to no more than notification requirements, but for a
period longer than the law provides for. But it does not follow that the duration of a
SOPO ought generally to be the same as the duration of notification requirements.
Notification requirements and the conditions of a SOPO are generally two different
things. The first require positive action by the defendant, who must report his
movements to the police. The second prohibit him from doing specified things.
Ordinarily there ought to be little or no overlap between them. If the circumstances
require it, we can see no objection to the prohibitory provisions of a SOPO extending
beyond the notification requirements of the statute. It may also be possible that a
SOPO for less than an indefinite period might be found to be the right order in a case
where the notification requirements endure for ever; that also is permissible in law.”
(Hughes LJ, at [17])

Parenting orders
CDA 1998 5.8 Parenting orders

s.8(1) - application of section: [...] (b) a Sexual Harm Prevention Order is made in respect of a
child or young person; [...]

s.8(2) - subject to s.8(3) and s.9(1), if in the proceedings the court is satisfied that the relevant
condition is fulfilled, it may make a parenting order in respect of a person who is a
parent or guardian of the child or young person or, as the case may be, the person
convicted of the offence under ss.443 or 444 (“the parent”).

1182 commencement: 30 September 1998, SI 1998/2327 art.2(1)(a)
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s.8(3) -

s.8(6) -

a court shall not make a parenting order unless it has been notified by the Secretary of
State that arrangements for implementing such orders are available in the are in which
it appears to the court that the parent resides or will reside and the notice has not been
withdrawn

The relevant condition is that the parenting order would be desirable in the interests of

preventing:

(1) ina case falling within paragraph (a), (aa) or (b) of s.8(1), any repetition of the
kind of behaviour which led to the order being made or the injunction granted,;

(2) in a case falling within paragraph (c), the commission of any further offence by
the child or young person;

(3) in a case falling within paragraph (d), the commission of any further offence
under Education Act 1996 ss.443 or 444.

Suspended sentences

R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[14] and [15]

3.4.7.8.

[...][A] SOPO may plainly be necessary if the sentence is a determinate term or an
extended term. In each of those cases, whilst conditions may be attached to the
licence, that licence will have a defined and limited life. The SOPO by contrast can
extend beyond it and this may be necessary to protect the public from further offences
and serious sexual harm as a result.

The same is true, only more clearly, where the sentence is a suspended sentence. The
SOPO serves a different purpose from the suspension of the sentence, and its duration
is certain to be longer, since it cannot be made unless prohibitions for at least five
years are called for: s 107(1)(b). (Hughes LJ, [14]-[15])

Variation, renewal and discharge of orders

Who may apply?

SOA 2003 s.103E™#%: SHPOs: variations, renewals and discharges

s.103E(1) - a person within subsection (2) may apply to the appropriate court for an order varying,

renewing or discharging a sexual harm prevention order.

s.103E(2) - the persons are:

(@) the defendant;
(b) the chief officer of police for the area in which the defendant resides;

(c) achief officer of police who believes that the defendant is in, or is intending to
come to, that officer's police area,

(d) where the order was made on an application by a chief officer of police under
section 103A(4), that officer.

1183 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373

art.2(a).
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Procedure
SOA 2003 s.103E'#*: SHPOs: variations, renewals and discharges

s.103E(3) - an application under subsection (1) may be made:
(a) where the appropriate court is the Crown Court, in accordance with rules of court;

(b) in any other case, by complaint.
Power to vary etc.
SOA 2003 s.103E'!%: SHPOs: variations, renewals and discharges

s.103E(4) - subject to subsections (5) and (7), on the application the court, after hearing the person
making the application and (if they wish to be heard) the other persons mentioned in
subsection (2), may make any order, varying, renewing or discharging the sexual harm
prevention order, that the court considers appropriate.

s.103E(5) - an order may be renewed, or varied so as to impose additional prohibitions on the
defendant, only if it is necessary to do so for the purpose of:

(a) protecting the public or any particular members of the public from sexual harm
from the defendant, or

(b) protecting children or vulnerable adults generally, or any particular children or
vulnerable adults, from sexual harm from the defendant outside the United
Kingdom.

Any renewed or varied order may contain only such prohibitions as are necessary for
this purpose.

s.103E(6) - in subsection (5)"the public”, “sexual harm”, “child” and “vulnerable adult” each has the
meaning given in section 103B(1).

Prohibition on discharging an order
SOA 2003 s.103E''%%: SHPOs: variations, renewals and discharges

s.103E(7) - the court must not discharge an order before the end of 5 years beginning with the day
on which the order was made, without the consent of the defendant and:
(@) where the application is made by a chief officer of police, that chief officer, or
(b) in any other case, the chief officer of police for the area in which the defendant
resides.

s.103E(8) - subsection (7) does not apply to an order containing a prohibition on foreign travel and
no other prohibitions.

1184 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).
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Variation, renewal and discharge: Definitions

SOA 2003 s.103E'®": SHPOs: variations, renewals and discharges

s.103E(9) - in this section “the appropriate court” means:

@)

(b)

(©)

(d)

where the Crown Court or the Court of Appeal made the sexual harm prevention
order, the Crown Court;

where an adult magistrates’ court made the order, that court, an adult
magistrates’ court for the area in which the defendant resides or, where the
application is made by a chief officer of police, any adult magistrates’ court acting
for a local justice area that includes any part of the chief officer's police area;

where a youth court made the order and the defendant is under the age of 18,
that court, a youth court for the area in which the defendant resides or, where the
application is made by a chief officer of police, any youth court acting for a local
justice area that includes any part of the chief officer's police area;

where a youth court made the order and the defendant is aged 18 or over, an
adult magistrates’ court for the area in which the defendant resides or, where the
application is made by a chief officer of police, any adult magistrates’ court acting
for a local justice area that includes any part of the chief officer's police area.

In this subsection “adult magistrates’ court” means a magistrates’ court that is not a
youth court.

3.4.7.9. Interim orders

SOA 2003 s.103F®: |nterim SHPOs

s.103F(1) - this section applies where an application under section 103A(4) (“the main application”)
has not been determined.

s.103F(2) - an application for an order under this section (“an interim sexual harm prevention
order”):

(@)
(b)

may be made by the complaint by which the main application is made, or

if the main application has been made, may be made by the person who has
made that application, by complaint to the court to which that application has
been made.

s.103F(3) - the court may, if it considers it just to do so, make an interim sexual harm prevention
order, prohibiting the defendant from doing anything described in the order.

s.103F(4) - such an order:

(@)
(b)

has effect only for a fixed period, specified in the order;

ceases to have effect, if it has not already done so, on the determination of the
main application.

187 Commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373

art.2(a).
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s.103F(5) - the applicant or the defendant may by complaint apply to the court that made the
interim sexual harm prevention order for the order to be varied, renewed or discharged.

3.4.7.10. Appeals
Power to appeal
SOA 2003 s.103H'*®°: SHPOs and interim SHPOs: appeals

s.103H(1) - a defendant may appeal against the making of a sexual harm prevention order:

(&) where the order was made by virtue of section 103A(2)(a)(i), as if the order were
a sentence passed on the defendant for the offence;

(b)  where the order was made by virtue of section 103A(2)(a)(ii) or (iii), as if the
defendant had been convicted of the offence and the order were a sentence
passed on the defendant for that offence;

(c) where the order was made on an application under section 103A(4), to the Crown
Court.

Power to appeal against interim orders
SOA 2003 s.103H'%°: SHPOs and interim SHPOs: appeals

s.103H(2) - a defendant may appeal to the Crown Court against the making of an interim sexual
harm prevention order.

Power to appeal against variations, renewals and discharges
SOA 2003 s.103H'°!: SHPOs and interim SHPOs: appeals

s.103H(3) - a defendant may appeal against the making of an order under section 103E, or the
refusal to make such an order:

(@) where the application for such an order was made to the Crown Court, to the
Court of Appeal,

(b) in any other case, to the Crown Court.
Powers on appeal
SOA 2003 s.103H%?: SHPOs and interim SHPOs: appeals
s.103H(4) - on an appeal under subsection (1)(c), (2) or (3)(b), the Crown Court may make such

orders as may be necessary to give effect to its determination of the appeal, and may
also make such incidental or consequential orders as appear to it to be just.

1189 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).
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art.2(a).

191 Commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373
art.2(a).

1192 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).

658



Law Commission: Sentencing law in England and Wales — Legislation currently in force

s.103H(5) -any order made by the Crown Court on an appeal under subsection (1)(c) or (2) (other
than an order directing that an application be re-heard by a magistrates’ court) is for
the purposes of section 103E(9) or 103F(5) (respectively) to be treated as if it were an
order of the court from which the appeal was brought (and not an order of the Crown
Court).

3.4.7.11. Breach
Offence
SOA 2003 s.1031''%%: Offence: breach of SHPO or interim SHPO etc
s.103I(1) - a person who, without reasonable excuse, does anything that the person is prohibited
from doing by:
(a) asexual harm prevention order,
(b) an interim sexual harm prevention order,
(c) asexual offences prevention order,
(d) an interim sexual offences prevention order, or
(e) aforeign travel order,
commits an offence.

s.103I(2) - a person commits an offence if, without reasonable excuse, the person fails to comply
with a requirement imposed under section 103D(4).

Penalty
SOA 2003 s.1031'1%: Offence: breach of SHPO or interim SHPO etc

s.103I(3) - a person guilty of an offence under this section is liable:

(@) on summary conviction, to imprisonment for a term not exceeding 6 months or a
fine or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years.
Restriction on imposing discharge
SOA 2003 s.1031'°: Offence: breach of SHPO or interim SHPO etc
s.103I(4) - where a person is convicted of an offence under this section, it is not open to the court

by or before which the person is convicted to make, in respect of the offence, an order
for conditional discharge.

119 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).

119 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, S| 2015/373
art.2(a).

1195 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, Sl 2015/373
art.2(a).

659



Part 3.4 — Behaviour Orders

3.4.7.12. Guidance
SOA 2003 s.103J*°%: Guidance

s.103J(1) - the Secretary of State must issue guidance to chief officers of police and to the Director
General of the National Crime Agency in relation to the exercise by them of their
powers with regard to sexual harm prevention orders and interim sexual harm
prevention orders.

s.103(2) - the Secretary of State may, from time to time, revise the guidance issued under
subsection (1).

s.103J(3) - the Secretary of State must arrange for any guidance issued or revised under this
section to be published in such manner as the Secretary of State considers
appropriate.

119 commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).
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3.4.8. Travel Restriction Orders

3.4.8.1. General

What is a TRO?

CJPA 2001 s.33'™": Power to make travel restriction orders

s.33(3) - atravel restriction order is an order that prohibits the offender from leaving the United
Kingdom at any time in the [specified] period [...]

Interpretation
CJPA 2001 s.33%: power to make travel restriction orders

s.33(6) - in this section “post-commencement’—

(a) exceptin relation to an offence that is a drug trafficking offence by virtue of an
order under section 34(1)(c), means committed after the coming into force of this
section; and

(b) inrelation to an offence that is a drug trafficking offence by virtue of such an
order, means committed after the coming into force of that order.

s.33(7) - references in this section to the offender's release from custody are references to his
first release from custody after the imposition of the travel restriction order which is
neither—

(a) arelease on balil; nor
(b) atemporary release for a fixed period.

s.33(8) - in this section "UK passport” means a United Kingdom passport within the meaning of
the Immigration Act 1971 (see section 33(1)).

3.4.8.2. Availability
Availability
CJPA 2001 s.33™%: power to make travel restriction orders

s.33(1) - this section applies where—

(&) aperson (“the offender”) has been convicted by any court of a post-
commencement drug trafficking offence;

(b) the court has determined that it would be appropriate to impose a sentence of
imprisonment for that offence; and

(c) the term of imprisonment which the court considers appropriate is a term of four
years or more.

97 commencement: 1 April 2002, SI 2002/344 art.3(a).
119 Commencement: 1 April 2002, SI 2002/344 art.3(a).
1199 commencement: 1 April 2002, SI 2002/344 art.3(a).
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R. v Alexander [2011] EWCA Crim 89; [2011] 2 Cr. App. R. (S.) 52 (p.297)

For s.33(1)(c) to be triggered, there must be a term of imprisonment of a least four years attaching
to a single post-commencement drug-trafficking offence. The section has no application to
consecutive sentences adding up to four years or more.

Note: This is in contrast to the approach taken with extended sentences.

3.4.8.3. Duty to consider making a TRO

Duty to consider whether TRO appropriate and give reasons if order not made

CJPA 2001 s.33*%: power to make travel restriction orders

s.33(2) - it shall be the duty of the court, on sentencing the offender—

(@)

(b)

(©)

to consider whether it would be appropriate for the sentence for the offence to
include the making of a travel restriction order in relation to the offender;

if the court determines that it is so appropriate, to make such travel restriction
order in relation to the offender as the court thinks suitable in all the
circumstances (including any other convictions of the offender for post-
commencement drug trafficking offences in respect of which the court is also
passing sentence); and

if the court determines that it is not so appropriate, to state its reasons for not
making a travel restriction order.

Meaning of “drug trafficking offence”

CJPA 2001 s.34'*": Meaning of “drug trafficking offence”

s.34(1) - in section 33"drug trafficking offence” means any of the following offences (including
one committed by aiding, abetting, counselling or procuring)—

(@)

(b)

(©)

(d)

(e)

an offence under section 4(2) or (3) of the Misuse of Drugs Act 1971 (c. 38)
(production and supply of controlled drugs);

an offence under section 20 of that Act (assisting in or inducing commission
outside United Kingdom of an offence punishable under a corresponding law);

any such other offence under that Act as may be designated by order made by
the Secretary of State;

an offence under—

(i)  section 50(2) or (3) of the Customs and Excise Management Act 1979 (c.
2) (improper importation),

(i)  section 68(2) of that Act (exportation), or
(i) section 170 of that Act (fraudulent evasion),

in connection with a prohibition or restriction on importation or exportation having
effect by virtue of section 3 of the Misuse of Drugs Act 1971 (c. 38);

an offence under section 1 of the Criminal Law Act 1977 (c. 45) or Article 9 of the
Criminal Attempts and Conspiracy (Northern Ireland) Order 1983 (S.l. 1983/1120

1200 commencement: 1 April 2002, SI 2002/344 art.3(a).
1201 commencement: 1 April 2002, SI 2002/344 art.3(a).
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(N.1. 13)), or in Scotland at common law, of conspiracy to commit any of the
offences in paragraphs (a) to (d) above;

(H  an offence under section 1 of the Criminal Attempts Act 1981 (c. 47) or Article 3
of the Criminal Attempts and Conspiracy (Northern Ireland) Order 1983, or in
Scotland at common law, of attempting to commit any of those offences; and

(g) an offence under section 19 of the Misuse of Drugs Act 1971 (c. 38) or at
common law of inciting another person to commit any of those offences.

s.34(2) - the power to make an order under subsection (1)(c) shall be exercisable by statutory
instrument; and no such order shall be made unless a draft of it has been laid before
Parliament and approved by a resolution of each House.

s.34(3) - an order under subsection (1)(c) may provide, in relation to any offence designated by
such an order, that it is to be treated as so designated only—
(@) for such purposes, and
(b) in cases where it was committed in such manner or in such circumstances,

as may be described in the order.
3.4.8.4. Making the order
When does a TRO take effect?
CJPA 2001 s.33': Power to make travel restriction orders

s.33(3) - atravel restriction order [...]
(@) begins with the offender’s release from custody [...]

Minimum term

CJPA 2001 s.33"%: Power to make travel restriction orders

s.33(3) - atravel restriction order is an order that prohibits the offender from leaving the United
Kingdom at any time in the period which—
(a) begins with the offender's release from custody; and
(b) continues after that time for such period of not less than two years as may be

specified in the order.
Discretion to include requirement to surrender passport

CJPA 2001 s.33%: power to make travel restriction orders

s.33(4) - atravel restriction order may contain a direction to the offender to deliver up, or cause
to be delivered up, to the court any UK passport held by him; and where such a
direction is given, the court shall send any passport delivered up in pursuance of the
direction to the Secretary of State at such address as the Secretary of State may
determine.

1292 commencement: 1 April 2002, SI 2002/344 art.3(a).
1203 Commencement: 1 April 2002, SI 2002/344 art.3(a).
1204 commencement: 1 April 2002, SI 2002/344 art.3(a).
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s.33(5) - where the offender's passport is held by the Secretary of State by reason of the making
of any direction contained in a travel restriction order, the Secretary of State (without
prejudice to any other power or duty of his to retain the passport)—

(a) may retain it for so long as the prohibition imposed by the order applies to the
offender, and is not for the time being suspended; and

(b) shall not return the passport after the prohibition has ceased to apply, or when it
is suspended, except where the passport has not expired and an application for
its return is made to him by the offender.

The order cannot exclude certain countries

R. v Mee [2004] EWCA Crim 629; [2004] 2 Cr. App. R. (S.) 81 (p.434)
The legislation does not contemplate a TRO that is linked to only certain parts of the world where
the drug trade flourishes with its greatest potency. The drug trade is truly international.

Duty to give reasons for the order

R. v Mee [2004] EWCA Crim 629; [2004] 2 Cr. App. R. (S.) 81 (p.434)

[...] [U]nless the exchanges between counsel and the court clearly disclose why the
need to make an order arises and, secondly, why a certain period is to be imposed, the
judge should give succinct reasons explaining why he is imposing the order and his
reasons for the period he imposes. (Newman J, at [17])

3.4.8.5. Revocation and suspension of TRO

Power to revoke or suspend order

CJPA 2001 s.35'%°°: Revocation and suspension of a travel restriction order

s.35(1) - subject to the following provisions of this section, the court by which a travel restriction
order has been made in relation to any person under section 33 may—
(&) onan application made by that person at any time which is—

()  after the end of the minimum period, and

(i)  is not within three months after the making of any previous application for
the revocation of the prohibition,

revoke the prohibition imposed by the order with effect from such date as the
court may determine; or

(b) on an application made by that person at any time after the making of the order,
suspend the prohibition imposed by the order for such period as the court may
determine.

1205 Commencement: 1 April 2002, SI 2002/344 art.3(a).
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Revoking the prohibition: Test to apply
CJPA 2001 s.35*%: Revocation and suspension of a travel restriction order

s.35(2) - acourt to which an application for the revocation of the prohibition imposed on any
person by a travel restriction order is made shall not revoke that prohibition unless it
considers that it is appropriate to do so in all the circumstances of the case and having
regard, in particular, to—

(a) that person's character;
(b) his conduct since the making of the order; and
(c) the offences of which he was convicted on the occasion on which the order was
made.
Suspending the prohibition: Test to apply

CJPA 2001 s.35'%": Revocation and suspension of a travel restriction order

s.35(3) - a court shall not suspend the prohibition imposed on any person by a travel restriction
order for any period unless it is satisfied that there are exceptional circumstances, in
that person's case, that justify the suspension on compassionate grounds of that
prohibition for that period.

s.35(4) - in making any determination on an application for the suspension of the prohibition
imposed on any person by a travel restriction order, a court (in addition to considering
the matters mentioned in subsection (3)) shall have regard to—

(a) that person's character;
(b)  his conduct since the making of the order;

(c) the offences of which he was convicted on the occasion on which the order was
made; and

(d) any other circumstances of the case that the court considers relevant.

Duty where TRO suspended

CJPA 2001 s.35'%%: Revocation and suspension of a travel restriction order

s.35(5) - where the prohibition imposed on any person by a travel restriction order is suspended,
it shall be the duty of that person—

(@) to be in the United Kingdom when the period of the suspension ends; and

(b) if the order contains a direction under section 33(4) , to surrender, before the end
of that period, any passport returned or issued to that person, in respect of the
suspension, by the Secretary of State;

and a passport that is required to be surrendered under paragraph (b) shall be
surrendered to the Secretary of State in such manner or by being sent to such address
as the Secretary of State may direct at the time when he returns or issues it.

1295 commencement: 1 April 2002, SI 2002/344 art.3(a).
1297 Commencement: 1 April 2002, SI 2002/344 art.3(a).
1208 commencement: 1 April 2002, SI 2002/344 art.3(a).
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Effect of suspension of TRO
CJPA 2001 s.35"%: Revocation and suspension of a travel restriction order

s.35(6) - where the prohibition imposed on any person by a travel restriction order is suspended
for any period under this section, the end of the period of the prohibition imposed by
the order shall be treated (except for the purposes of subsection (7)) as postponed (or,
if there has been one or more previous suspensions, further postponed) by the length
of the period of suspension.

Interpretation
CJPA 2001 s.35*'°: Revocation and suspension of a travel restriction order

s.35(7) - in this section “the minimum period’—

(a) inthe case of a travel restriction order imposing a prohibition for a period of four
years or less, means the period of two years beginning at the time when the
period of the prohibition began;

(b) inthe case of a travel restriction order imposing a prohibition of more than four
years but less than ten years, means the period of four years beginning at that
time; and

(c) inany other case, means the period of five years beginning at that time.
3.4.8.6. Breach
Offence: Leaving UK during currency of order
CJPA 2001 s.36"'*: Offences of contravening orders
s.36(1) - a person who leaves the United Kingdom at a time when he is prohibited from leaving it

by a travel restriction order is guilty of an offence and liable—

(@) on summary conviction to imprisonment for a term not exceeding six months or to
a fine not exceeding the statutory maximum, or to both;

(b)  on conviction on indictment, to imprisonment for a term not exceeding five years
or to a fine, or to both.
Offence: Not returning to UK at end of suspension of order

CJPA 2001 s.36"*?: Offences of contravening orders

s.36(2) - a person who is not in the United Kingdom at the end of a period during which a
prohibition imposed on him by a travel restriction order has been suspended shall be
guilty of an offence and liable—

(@) on summary conviction, to imprisonment for a term not exceeding six months or
to a fine not exceeding the statutory maximum, or to both;

1209 commencement: 1 April 2002, SI 2002/344 art.3(a).
1219 commencement: 1 April 2002, SI 2002/344 art.3(a).
1211 commencement: 1 April 2002, SI 2002/344 art.3(a).
1212 commencement: 1 April 2002, SI 2002/344 art.3(a).
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(b)  on conviction on indictment, to imprisonment for a term not exceeding five years
or to a fine, or to both.

Offence: Failure to surrender passport

CJPA 2001 s.36''3: Offences of contravening orders

s.36(3) -

a person who fails to comply with—

(@) adirection contained in a travel restriction order to deliver up a passport to a
court, or to cause such a passport to be delivered up, or

(b) any duty imposed on him by section 35(5)(b) to surrender a passport to the
Secretary of State,

shall be guilty of an offence and liable, on summary conviction, to imprisonment for a
term not exceeding six months or to a fine not exceeding level 5 on the standard scale,
or to both.

CJPA 2001 s.36%'*: Offences of contravening orders

5.36(4) -

this section has effect subject to section 37(3).

CJPA 2001 s.37*'*: Saving for powers to remove a person from the United Kingdom

s.37(3) -

s.37(4) -

no person shall be guilty of an offence under section 36 in respect of any act or
omission required of him by an obligation imposed in the exercise of a prescribed
removal power.

in this section “a prescribed removal power” means any such power conferred by or
under any enactment as—

(a) consists in a power to order or direct the removal of a person from the United
Kingdom; and

(b) is designated for the purposes of this section by an order made by the Secretary
of State.

Travel Restriction Order (Prescribed Removal Powers) Order 2002 (Sl 2002/313)

art.1 -

art.2 -

Sch.1 -

this Order may be cited as the Travel Restriction Order (Prescribed Removal Powers)
Order 2002 and shall come into force on 1st April 2002

each of the powers set out in the Schedule to this Order is designated as a prescribed
removal power for the purposes of section 37 of the Criminal Justice and Police Act
2001.

[a list of statutory provisions designated as prescribed removal powers]

1213 commencement: 1 April 2002, SI 2002/344 art.3(a).
1214 commencement: 1 April 2002, SI 2002/344 art.3(a).

1215 commencement: 19 June 2001 (for the purpose of making regulations or orders), Sl 2001/2223
art.2(2)(b). Otherwise in force 1 April 2002, S1 2002/344 art.3(a).
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3.4.8.7.

Existing powers to remove persons from UK

CJPA 2001 s.37*?!%: Saving for powers to remove a person from the United Kingdom

s.37(1) -

s.37(2) -

5.37(3) -

s.37(4) -

5.37(5) -

5.37(6) -

5.37(7) -

a travel restriction order made in relation to any person shall not prevent the exercise in
relation to that person of any prescribed removal power.

a travel restriction order made in relation to any person shall remain in force,
notwithstanding the exercise of any prescribed removal power in relation to that
person, except in so far as either—

(a) the Secretary of State by order otherwise provides; or
(b) the travel restriction order is suspended or revoked under section 35.
no person shall be guilty of an offence under section 36 in respect of any act or

omission required of him by an obligation imposed in the exercise of a prescribed
removal power.

in this section “a prescribed removal power” means any such power conferred by or
under any enactment as—

(@) consists in a power to order or direct the removal of a person from the United
Kingdom; and

(b) is designated for the purposes of this section by an order made by the Secretary
of State.

an order under subsection (2)(a) or (4) shall be made by statutory instrument subject to

annulment in pursuance of a resolution of either House of Parliament.

an order under subsection (2)(a)—

(@) may make different provision for different cases; and

(b) may contain such incidental, supplemental, consequential and transitional
provision as the Secretary of State thinks fit.

references in this section to a person's removal from the United Kingdom include
references to his deportation, extradition, repatriation, delivery up or other transfer to a
place outside the United Kingdom.

1218 commencement: 19 June 2001 (for the purpose of making regulations or orders), SI 2001/2223
art.2(2)(b). Otherwise in force 1 April 2002, S1 2002/344 art.3(a).
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3.4.9. Forfeiture of licence to sell alcohol
General
LA 2003 s.111*%'": Personal licence

s.111(1) - in this Act “personal licence” means a licence which—
(@) is granted by a licensing authority to an individual, and
(b) authorises that individual to supply alcohol, or authorise the supply of alcohol, in
accordance with a premises licence.
s.111(2) - in subsection (1)(b) the reference to an individual supplying alcohol is to him—
(@) selling alcohol by retail, or
(b) supplying alcohol by or on behalf of a club to, or to the order of, a member of the
club.
LA 2003 s.113"'%: Meaning of “relevant offence” and “foreign offence”

s.113(1) - in this Part “relevant offence” means an offence listed in Schedule 4.

s.113(2) - the Secretary of State may by order amend that list so as to add, modify or omit any
entry.

s.113(3) - in this Part “foreign offence” means an offence (other than a relevant offence) under
the law of any place outside England and Wales.

LA 2003 Sch.4'%°: personal licence: Relevant offences

Note: The schedule lists the relevant offences for the purposes of s.113. The provisions are not
listed in this document.

Power to order forfeiture of licence
LA 2003 s.129"?%°: Forfeiture or suspension of licence on conviction for relevant offence

s.129(1) - this section applies where the holder of a personal licence is convicted of a relevant
offence by or before a court in England and Wales.

s.129(2) - the court may—
(&) order the forfeiture of the licence, or
(b) order its suspension for a period not exceeding six months.

s.129(3) - in determining whether to make an order under subsection (2), the court may take
account of any previous conviction of the holder for a relevant offence.

1217 Commencement: 7 February 2005, SI 2004/2360 art.2(1) and Sch.1 para.l.

1218 commencement: Section 113(1) and (3) in force 7 February 2005, SI 2004/2360 art.2(1) and Sch.1
para.l. Section 113(2) in force 16 December 2003, SI 2003/3222 art.2 and Sch.1 para.l.

1219 Commencement: 7 February 2005, SI 2004/2360 art.2(1) and Sch.1 para.l.
1220 commencement: 7 February 2005, SI 2004/2360 art.2(1) and Sch.1 para.l.
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5.129(4) -

s.129(5) -

Appeals

where a court makes an order under this section it may suspend the order pending an
appeal against it.

subject to subsection (4) and section 130, an order under this section takes effect
immediately after it is made.

LA 2003 s.130%**: Powers of appellate court to suspend order under section 129

5.130(1) -

5.130(2) -

s.130(3) -

5.130(4) -

s.130(5) -

5.130(6) -

this section applies where—

(a) aperson (“the offender”) is convicted of a relevant offence, and

(b) an order is made under section 129 in respect of that conviction (“the section 129
order”).

in this section any reference to the offender's sentence includes a reference to the
section 129 order and to any other order made on his conviction and, accordingly, any
reference to an appeal against his sentence includes a reference to an appeal against
any order forming part of his sentence.

where the offender—

(a) appeals to the Crown Court, or

(b) appeals or applies for leave to appeal to the Court of Appeal,

against his conviction or his sentence, the Crown Court or, as the case may be, the
Court of Appeal may suspend the section 129 order.

where the offender appeals or applies for leave to appeal to the Supreme Court—

(a) under section 1 of the Administration of Justice Act 1960 (c. 65) from any
decision of the High Court which is material to his conviction or sentence, or

(b)  under section 33 of the Criminal Appeal Act 1968 (c. 19) from any decision of the
Court of Appeal which is material to his conviction or sentence,

the High Court or, as the case may require, the Court of Appeal may suspend the
section 129 order.

where the offender makes an application in respect of the decision of the court in
question under section 111 of the Magistrates' Courts Act 1980 (c. 43) (statement of
case by magistrates' court) or section 28 of the Senior Courts Act 1981 (c. 54)
(statement of case by Crown Court) the High Court may suspend the section 129
order.

where the offender—

(a) applies to the High Court for a quashing order to remove into the High Court any
proceedings of a magistrates' court or of the Crown Court, being proceedings in
or in consequence of which he was convicted or his sentence was passed, or

(b) applies to the High Court for permission to make such an application,
the High Court may suspend the section 129 order.

1221 commencement: 7 February 2005, SI 2004/2360 art.2(1) and Sch.1 para.l.
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s.130(7) - any power of a court under this section to suspend the section 129 order is a power to
do so on such terms as the court thinks fit.

s.130(8) - where, by virtue of this section, a court suspends the section 129 order it must send
notice of the suspension to the relevant licensing authority.

s.130(9) - where the section 129 order is an order for forfeiture of the licence, an order under this
section to suspend that order has effect to reinstate the licence for the period of the
suspension.
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3.4.10. Restricted premises/sale orders
CYPA 1933 s.12A'*%: Restricted premises orders

s.12A(1) - this section applies where a person (“the offender”) is convicted of a tobacco or
nicotine offence (“the relevant offence”).

s.12A(2) - the person who brought the proceedings for the relevant offence may by complaint to a
magistrates' court apply for a restricted premises order to be made in respect of the
premises in relation to which that offence was committed (“the relevant premises”).

S.12A(3) - arestricted premises order is an order prohibiting the sale on the premises to which it
relates of any tobacco, cigarette papers or nicotine product to any person.

s.12A(4) - the prohibition applies to sales whether made—
(@) by the offender or any other person, or
(b) by means of any machine kept on the premises or any other means.

s.12A(5) - the order has effect for the period specified in the order, but that period may not
exceed one year.

s.12A(6) - the applicant must, after making reasonable enquiries, give notice of the application to
every person appearing to the applicant to be a person affected by it.
s.12A(7) - the court may make the order if (and only if) it is satisfied that—

(@) on at least 2 occasions within the period of 2 years ending with the date on which
the relevant offence was committed, the offender has committed other tobacco or
nicotine offences in relation to the relevant premises, and

(b) the applicant has complied with subsection (6).

S.12A(8) - persons affected by the application may make representations to the court as to why
the order should not be made.

S.12A(9) - if—

(@) aperson affected by an application for a restricted premises order was not given
notice under subsection (6), and

(b) consequently the person had no opportunity to make representations to the court
as to why the order should not be made,

the person may by complaint apply to the court for an order varying or discharging it.

s.12A(10) - on an application under subsection (9) the court may, after hearing—
(a) that person, and
(b) the applicant for the restricted premises order,

make such order varying or discharging the restricted premises order as it considers
appropriate.

1222 commencement: 1 April 2009, as inserted by CJIA 2008 s.143(2), SI 2009/860 art.2(1)(c) subject to
transitory, transitional and savings provisions as specified in CJIA 2008 Sch.27 para.37.
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s.12A(11) - for the purposes of this section the persons affected by an application for a restricted
premises order in respect of any premises are—

(@)
(b)

the occupier of the premises, and

any other person who has an interest in the premises.

CYPA 1933 s.12B'??%: Restricted sale orders

s.12B(1) - this section applies where a person (“the offender”) is convicted of a tobacco or
nicotine offence (“the relevant offence”).

s.12B(2) - the person who brought the proceedings for the relevant offence may by complaint to a
magistrates' court apply for a restricted sale order to be made in respect of the
offender.

s.12B(3) - arestricted sale order is an order prohibiting the person to whom it relates—

(@)

(b)

(©)

(d)

from selling any tobacco or nicotine products, cigarette papers or nicotine product
to any person,

from having any management functions in respect of any premises in so far as
those functions relate to the sale on the premises of tobacco or nicotine products,
cigarette papers or nicotine products to any person,

from keeping any machine on any premises for the purpose of selling tobacco or
nicotine products or permitting any machine to be kept on any premises by any
other person for that purpose, and

from having any management functions in respect of any premises in so far as
those functions relate to any machine kept on the premises for the purpose of
selling tobacco or nicotine products.

s.12B(4) - the order has effect for the period specified in the order, but that period may not
exceed one year.

s.12B(5) - the court may make the order if (and only if) it is satisfied that, on at least 2 occasions
within the period of 2 years ending with the date on which the relevant offence was
committed, the offender has committed other tobacco or nicotine offences.

s.12B(6) - in this section any reference to a machine is a reference to an automatic machine for
the sale of tobacco or nicotine products.

CYPA 1933 s.12C**?*: Enforcement

$.12C(1) - if—
(@)

(b)

a person sells on any premises any tobacco, cigarette papers or nicotine product
in contravention of a restricted premises order, and

the person knew, or ought reasonably to have known, that the sale was in
contravention of the order,

the person commits an offence.

1223 commencement: 1 April 2009, as inserted by CJIA 2008 s.143(2), SI 2009/860 art.2(1)(c) subject to
transitory, transitional and savings provisions as specified in CJIA 2008 Sch.27 para.37.

1224 commencement: 1 April 2009, as inserted by CJIA 2008 s.143(2), SI 2009/860 art.2(1)(c) subject to
transitory, transitional and savings provisions as specified in CJIA 2008 Sch.27 para.37.
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5.12C(2) -

s.12C(3) -

s.12C(4) -

5.12C(5) -

if a person fails to comply with a restricted sale order, the person commits an offence.

it is a defence for a person charged with an offence under subsection (2) to prove that
the person took all reasonable precautions and exercised all due diligence to avoid the
commission of the offence.

a person guilty of an offence under this section is liable, on summary conviction, to a
fine.

a restricted premises order is a local land charge and in respect of that charge the
applicant for the order is the originating authority for the purposes of the Local Land
Charges Act 1975.

CYPA 1933 s.12D*?**: Interpretation

s.12D(1) -

5.12D(2) -

in sections 12A and 12B a “tobacco or nicotine offence” means—

(@) an offence committed under section 7(1) on any premises (which are accordingly
“the premises in relation to which the offence is committed”),

(b) an offence committed under section 7(2) in respect of an order relating to any
machine kept on any premises (which are accordingly “the premises in relation to
which the offence is committed”),

(c) an offence committed under section 3A of the Children and Young Persons
(Protection from Tobacco) Act 1991 in respect of any machine kept on any
premises (which are accordingly “the premises in relation to which the offence is
committed”), or

(d) an offence committed under section 92 of the Children and Families Act 2014 on
any premises (which are accordingly “the premises in relation to which the
offence is committed”).

in sections 12A to 12C the expressions “tobacco” and “cigarette” have the same
meaning as in section 7.

s.12D(2A) -in sections 12A to 12C “nicotine product” means a nicotine product within the meaning

of section 92 of the Children and Families Act 2014 the sale of which to persons aged
under 18 is for the time being prohibited by regulations under subsection (1) of that
section.

s.12D(3) - in sections 12A and 12B “notice” means notice in writing.

1225 commencement: 1 April 2009, as inserted by CJIA 2008 s.143(2), SI 2009/860 art.2(1)(c) subject to
transitory, transitional and savings provisions as specified in CJIA 2008 Sch.27 para.37.
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3.4.11. Hygiene prohibition order

Food Hygiene (England) Regulations 2013 (Sl 2013/2996) reg.7*?*: Hygiene prohibition
orders
r.7(1) - if —

(a) afood business operator is convicted of an offence under these Regulations; and

(b) the court by or before which the operator is so convicted is satisfied that the
health risk condition is fulfilled with respect to the food business concerned,

the court shall by an order impose the appropriate prohibition.
r.7(2) - the health risk condition is fulfilled with respect to any food business if any of the

following involves risk of injury to health (including any impairment, whether permanent
or temporary), namely —

(@) the use for the purposes of the business of any process or treatment;

(b) the construction of any premises used for the purposes of the business, or the
use for those purposes of any equipment; and

(c) the state or condition of any premises or equipment used for the purposes of the
business.
r.7(3) - the appropriate prohibition is—

(@) in a case falling within sub-paragraph (a) of paragraph (2), a prohibition on the
use of the process or treatment for the purposes of the business;

(b) in a case falling within sub-paragraph (b) of that paragraph, a prohibition on the
use of the premises or equipment for the purposes of the business or any other
food business of the same class or description; and

(c) in a case falling within sub-paragraph (c) of that paragraph, a prohibition on the
use of the premises or equipment for the purposes of any food business.
r.7(4) - if —
(a) afood business operator is convicted of an offence under these Regulations; and

(b) the court by or before which the operator is so convicted thinks it proper to do so
in all the circumstances of the case,

the court may, by an order, impose a prohibition on the food business operator
participating in the management of any food business, or any food business of a class
or description specified in the order.

r.7(5) - as soon as practicable after the making of an order under paragraph (1) or (4) (in these
Regulations referred to as a “hygiene prohibition order”), the enforcement authority
shall —

(@) serve a copy of the order on the relevant food business operator; and

(b) inthe case of an order made under paragraph (1), affix a copy of the order in a
conspicuous position on such premises used for the purposes of the food
business as they consider appropriate,

and any person who knowingly contravenes such an order commits an offence.

1226 commencement: 31 December 2013, SI 2013/2996 reg.1
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r.7(6) -

r.7(7) -

r.7(8) -

r.7(9) -

r.7(10) -

a hygiene prohibition order ceases to have effect —

(@) inthe case of an order made under paragraph (1), on the issue by the
enforcement authority of a certificate to the effect that they are satisfied that the
food business operator has taken sufficient measures to secure that the health
risk condition is no longer fulfilled with respect to the food business; and

(b) in the case of an order made under paragraph (4), on the giving by the court of a
direction to that effect.

the enforcement authority must issue a certificate under sub-paragraph (a) of
paragraph (6) within three days of their being satisfied as mentioned in that sub-
paragraph; and on an application by the food business operator for such a certificate,
the authority must —

(@) determine, as soon as is reasonably practicable and in any event within 14 days,
whether or not they are so satisfied; and

(b) if they determine that they are not so satisfied, give notice to the food business
operator of the reasons for that determination.

the court shall give a direction under sub-paragraph (b) of paragraph (6) if, on an
application by the food business operator, the court thinks it proper to do so having
regard to all the circumstances of the case, including in particular the conduct of the
food business operator since the making of the order; but no such application shall be
entertained if it is made —

(a) within six months of the making of the hygiene prohibition order; or

(b)  within three months of the making by the food business operator of a previous
application for such a direction.

where a magistrates’ court makes an order under paragraph (2) of regulation 8 with
respect to any food business, paragraph (1) shall apply as if the food business operator
had been convicted by the court of an offence under these Regulations.

where the commission of an offence by a food business operator leads to the
conviction of another person pursuant to regulation 11, paragraph (4) shall apply in
relation to that other person as it applies in relation to the food business operator and
any reference in paragraph (5) or (8) to the food business operator is to be construed
accordingly.
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3.4.12. Supervision orders (Street Offences Act 1959)
3.4.12.1. Making the order

Offence in respect of which an order may be made

SOA 1959 s.1'?%": Loitering or soliciting for purposes of prostitution

s.1(1) - it shall be an offence for a person aged 18 or over (whether male or female)
persistently to loiter or solicit in a street or public place for the purpose of prostitution.

Punishment

SOA 1959 s.1'?%8: Loitering or soliciting for purposes of prostitution

s.1(2) - a person guilty of an offence under this section shall be liable on summary conviction
to a fine of an amount not exceeding level 2 on the standard scale, or, for an offence
committed after a previous conviction, to a fine of an amount not exceeding level 3 on
that scale.

Power to order

SOA 1959 s.1'?#: Loitering or soliciting for purposes of prostitution

s.1(2A) - the court may deal with a person convicted of an offence under this section by making
an order requiring the offender to attend three meetings with the person for the time
being specified in the order (“the supervisor”) or with such other person as the
supervisor may direct.

Purpose of the order

SOA 1959 s.1%*°: Loitering or soliciting for purposes of prostitution

s.1(2B) - the purpose of an order under subsection (2A) is to assist the offender, through
attendance at those meetings, to—
(a) address the causes of the conduct constituting the offence, and

(b) find ways to cease engaging in such conduct in the future.
Order already in place
SOA 1959 s.1'#!: Loitering or soliciting for purposes of prostitution
s.1(2C) - where the court is dealing with an offender who is already subject to an order under

subsection (2A), the court may not make a further order under that subsection unless it
first revokes the existing order.

1227 commencement: 16 August 1959, SOA 1959 s.5(4).
1228 commencement: 16 August 1959, SOA 1959 s.5(4).
1229 commencement: 16 August 1959, SOA 1959 s.5(4).
1230 commencement: 16 August 1959, SOA 1959 s.5(4).
1281 Commencement: 16 August 1959, SOA 1959 s.5(4).
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Cannot impose another penalty
SOA 1959 s.1'?%: Loitering or soliciting for purposes of prostitution

s.1(2D) - if the court makes an order under subsection (2A) it may not impose any other penalty
in respect of the offence.

Interpretation
SOA 1959 s.1?®: Loitering or soliciting for purposes of prostitution

s.1(4) - for the purposes of this section —

(a) conductis persistent if it takes place on two or more occasions in any period of
three months;

(b) any reference to a person loitering or soliciting for the purposes of prostitution is
a reference to a person loitering or soliciting for the purposes of offering services
as a prostitute;

(c) “street” includes any bridge, road, lane, footway, subway, square, court, alley or
passage, whether a thoroughfare or not, which is for the time being open to the
public; and the doorways and entrances of premises abutting on a street (as
hereinbefore defined), and any ground adjoining and open to a street, shall be
treated as forming part of the street.

SOA 1959 s.1A'**: Orders under section 1(2A): supplementary
s.1A(1) - this section applies to an order under section 1(2A).
Requirement for “suitable” supervisor

SOA 1959 s.1A'**; Orders under section 1(2A): supplementary
s.1A(1) - this section applies to an order under section 1(2A).

s.1A(2) - the order may not be made unless a suitable person has agreed to act as supervisor in
relation to the offender.

s.1A(3) - in subsection (2) “suitable person” means a person appearing to the court to have
appropriate qualifications or experience for helping the offender to make the best use
of the meetings for the purpose mentioned in section 1(2B).

1282 commencement: 16 August 1959, SOA 1959 s.5(4).
1233 Commencement: 16 August 1959, SOA 1959 s.5(4).
1234 commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).

1235 Commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).
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Contents of the order
SOA 1959 s.1A*?*: Orders under section 1(2A): supplementary
s.1A(1) - this section applies to an order under section 1(2A).

s.1A(4) - the order must specify—

(a) adate (not more than six months after the date of the order) by which the
meetings required by the order must take place;

(b) the local justice area in which the offender resides or will reside while the order is
in force.
Duties of the supervisor
SOA 1959 s.1A'*": Orders under section 1(2A): supplementary

s.1A(1) - this section applies to an order under section 1(2A).

s.1A(5) - the supervisor must determine—
(@) the times of the meetings required by the order and their duration, and
(b) the places at which they are held.

s.1A(6) - the supervisor must—

(@) make any arrangements that are necessary to enable the meetings required by
the order to take place; and

(b) once the order has been complied with, notify the court which made the order of
that fact.
Duties of the court
SOA 1959 s.1A'*®: Orders under section 1(2A): supplementary
s.1A(1) - this section applies to an order under section 1(2A).

s.1A(7) - the court making the order must provide copies of it to the offender and the supervisor.

s.1A(8) - subsection (9) applies where—
(a) the order is made by the Crown Court, or
(b) the order is made by a magistrates' court but specifies a local justice area for
which the court making the order does not act.
s.1A(9) - the court must provide to a magistrates' court acting for the local justice area specified
in the order—
(@) acopy of the order, and

(b) any documents and information relating to the case that it considers likely to be
of assistance to that court in the exercise of any functions in relation to the order.

123 commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).

Commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).
1238 commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).

1237
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Cessation of the order

SOA 1959 s.1A*?*: Orders under section 1(2A): supplementary

s.1A(1) -

s.1A(10) -

3.4.12.2.

this section applies to an order under section 1(2A).
the order ceases to be in force (unless revoked earlier under section 1(2C) or under
the Schedule to this Act)—

(a) atthe end of the day on which the supervisor notifies the court that the order has
been complied with, or

(b) atthe end of the day specified in the order under subsection (4)(a),

whichever first occurs.

Revocation and breach of orders

SOA 1959 s.1A'°: Orders under section 1(2A): supplementary

s.1A(1) -

s.1A(11) -

this section applies to an order under section 1(2A).

the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.

SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.

para.1(1) -

para.1(2) -

para.1(3) -

this Schedule applies to an order made under section 1(2A).

in this Schedule, in relation to the order—

“the offender” means the person in respect of whom the order was made;

“the supervisor” means the person for the time being specified as the supervisor in the
order.

for the purposes of this Schedule, the offender fails to comply with the order if the
offender fails to attend any of the three meetings mentioned in section 1(2A) at the time
and place determined by the supervisor.

Breach of order

SOA 1959 s.1A'*: Orders under section 1(2A): supplementary

s.1A(1) -

s.1A(11) -

this section applies to an order under section 1(2A).

the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.

1239

1240

1241

Commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).
Commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).
Commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).
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SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.

para.2(1) -

para.2(2) -

para.2(3) -

para.2(4) -

para.3(1) -

para.3(2) -

para.3(3) -

para.3(4) -

para.4(1) -

para.4(2) -

para.4(3) -

para.4(4) -

if the supervisor is of the opinion that the offender has failed without reasonable excuse
to comply with the order, the supervisor must cause an information to be laid before a
justice of the peace in respect of the failure.

if it appears on information to the justice of the peace that the offender has failed to
comply with the order, the justice may issue a summons requiring the offender to
appear at the place and time specified in it.

any such summons must direct the offender to appear before a magistrates’ court

acting in the relevant local justice area.

in sub-paragraph (3) “the relevant local justice area” means—

(a) the local justice area for the time being specified in the order, or

(b) if it appears to the justice of the peace that the offender resides in another local
justice area, that local justice area.

this paragraph applies where the offender does not appear in answer to a summons
issued under paragraph 2.

the magistrates' court may issue a warrant for the arrest of the offender.

any such warrant must require the offender to be brought before a magistrates’ court

acting in the relevant local justice area.

in sub-paragraph (3) “the relevant local justice area” means—

(@) the local justice area for the time being specified in the order, or

(b) if it appears to the magistrates' court that the offender resides in another local
justice area, that local justice area.

this paragraph applies where—

(a) the offender appears or is brought before a magistrates' court in accordance with
this Part of this Schedule, and

(b) itis proved to the satisfaction of the court that the offender has failed without
reasonable excuse to comply with the order.

the court—

(@) must revoke the order (if it remains in force), and

(b) may deal with the offender in respect of the failure by dealing with the offender,
for the offence in respect of which the order was made, in any way in which the
court could deal with the offender if the offender had just been convicted by it of
the offence.

in dealing with an offender under sub-paragraph (2)(b), the court must take into
account the extent to which the offender has complied with the order.

a person sentenced under sub-paragraph (2)(b) may appeal to the Crown Court
against the sentence.
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Amendment of order

SOA 1959 s.1A*?*2: Orders under section 1(2A): supplementary

s.1A(1) -

s.1A(11) -

this section applies to an order under section 1(2A).

the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.

SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.

para.5(1) -

para.5(2) -

para.5(3) -

para.5(4) -

para.5(5) -

para.6(1) -

para.6(2) -

para.6(3) -

para.7(1) -

para.7(2) -

para.7(3) -

where the supervisor is unable to continue acting in that capacity, the supervisor, a
constable or the offender may apply to the relevant magistrates' court to amend the
order by specifying a different person to act as supervisor.

where the court is satisfied that the supervisor is unable to continue acting, the court
must—

(@) amend the order by specifying a different person to act as supervisor, or

(b) if no such person is available, revoke the order.

the person specified to act as supervisor must be a suitable person (within the meaning
given by section 1A(3)).

in this paragraph “the relevant magistrates' court” means—a magistrates’ court acting
in the relevant local justice area.

in sub-paragraph (4)"the relevant local justice area” means—

(@) the local justice area for the time being specified in the order, or

(b) if the offender resides in another local justice area, that local justice area.

where a court revokes an order under paragraph 5(2)(b), it may deal with the offender,
for the offence in respect of which the order was made, in any way in which the court

could deal with the offender if the offender had just been convicted by it of the offence
(other than by making an order under section 1(2A)).

in dealing with an offender under sub-paragraph (1), the court must take into account
the extent to which the offender has complied with the order.

a person sentenced under sub-paragraph (1) may appeal to the Crown Court against
the sentence.

the offender or the supervisor may apply to the relevant magistrates' court to amend
the order by substituting another local justice area for the area specified in the order.

an application under sub-paragraph (1) may only be made if the offender resides or will
reside in the other local justice area.

if the application is made by the supervisor, the relevant magistrates' court must amend
the order by substituting the other local justice area for the area specified in the order.

1242

Commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).
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para.7(4) - if the application is made by the offender, the relevant magistrates' court may amend
the order by substituting the other local justice area for the area specified in the order.

para.7(5) - Sub-paragraphs (4) and (5) of paragraph 5 apply for the purposes of this paragraph as
they apply for the purposes of that paragraph.

para.8(1) - where the relevant magistrates' court proposes to exercise its powers under paragraph
5, otherwise than on the application of the offender, it must summon the offender to
appear before the court and, if the offender does not appear in answer to the
summons, may issue a warrant for the arrest of the offender.

para.8(2) - an order may not be amended under this Part of this Schedule while an appeal against
the order is pending.

Detention and remand
SOA 1959 s.1A*?**: Orders under section 1(2A): supplementary
s.1A(1) - this section applies to an order under section 1(2A).

s.1A(11) - the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.

SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.

para.9(1) - this paragraph applies where the offender is arrested in pursuance of a warrant under
this Schedule and cannot be brought immediately before the court before which the
warrant directs him to be brought (“the appropriate court”).

para.9(2) - the person in whose custody the offender is must, as soon as practicable and in any
event before the end of the period of 72 hours beginning with the time of the arrest,
bring the offender before any magistrates' court.

para.9(3) - that person may make arrangements for the offender to be detained until brought
before the court.

para.9(5) - a person who is detained in pursuance of arrangements made under sub-paragraph (3)
is deemed to be in legal custody.

para.10(1) - this paragraph applies where the court before which an offender is brought under
paragraph 9(2) is not the appropriate court (within the meaning of paragraph 9).

para.10(2) - the alternative court may direct that the offender is to be released forthwith or remand
him to appear before the appropriate court.

para.10(3) - for the purposes of sub-paragraph (2), section 128 of the Magistrates' Courts Act 1980
(remand in custody or on bail) applies as if the court referred to in subsections (1)(a),
(3), (4)(a) and (5) were the appropriate court.

para.10(4) - any power to remand the offender in custody which is conferred by section 128 of the
Magistrates' Court Act 1980 (as modified by sub-paragraph (3)) is to be taken to be a
power to remand the offender to a prison.

1243 commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).
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Adjournments
SOA 1959 s.1A*?**: Orders under section 1(2A): supplementary
s.1A(1) - this section applies to an order under section 1(2A).

s.1A(11) - the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.

SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.

para.11(1) - this paragraph applies to any hearing relating to an offender held by a magistrates'
court in any proceedings under this Schedule.

para.11(2) - the court may adjourn the hearing, and, where it does so, may—
(a) direct that the offender be released forthwith, or

(b) remand the offender.

para.11(3) - where the court remands the offender under sub-paragraph (2)—
(@) it must fix the time and place at which the hearing is to be resumed, and
(b) that time and place must be the time and place at which the offender is required
to appear or be brought before the court by virtue of the remand.
para.11(4) - where the court adjourns the hearing under sub-paragraph (2) but does not remand
the offender—
(a) it may fix the time and place at which the hearing is to be resumed, but

(b) if it does not do so, must not resume the hearing unless it is satisfied that the
offender and, where appropriate, the supervisor have had adequate notice of the
time and place for the resumed hearing.

para.11(5) - the powers of a magistrates' court under this paragraph may be exercised by a single
justice of the peace, notwithstanding anything in the Magistrates' Courts Act 1980.

para.11(6) - this paragraph—

(a) applies to any hearing in any proceedings under this Schedule in place of section
10 of the Magistrates' Courts Act 1980 (adjournment of trial) where that section
would otherwise apply, but

(b) is not to be taken to affect the application of that section to hearings of any other
description.

1244 commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3).
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Notification
SOA 1959 s.1A*?*: Orders under section 1(2A): supplementary
s.1A(1) - this section applies to an order under section 1(2A).

s.1A(11) - the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.

SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.

para.12(1) - this paragraph applies where a court revokes or amends an order under any provision
of this Schedule.

para.12(2) - the proper officer must—

(a) provide copies of the revoking or amending order to the offender and the
supervisor, and

(b) in the case of an amending order which substitutes a new local justice area,
provide a copy of the amending order to a magistrates’ court acting for that area.

para.12(3) - if the court that revokes or amends the order is a magistrates' court acting in a local
justice area other than the area specified in the order, the proper officer must provide a
copy of the revoking or amending order to a magistrates' court acting in the local justice
area specified in the order.

para.12(4) - where the proper officer acts under sub-paragraph (2)(b), the officer must also provide
to the court such documents and information relating to the case as it considers likely
to be of assistance to a court acting for that area in the exercise of any function in
relation to the order.

para.12(5) - in this paragraph “proper officer” means the designated officer for the court.

1245 commencement: 1 April 2010, as inserted by Policing and Crime Act 2009 s.17(3), SI 2010/507 art.5(d)
and 6.
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3.4.13.

3.4.13.1.

Female Genital Mutilation Protection Orders

General

FGMA 2003 s.5A'**®: Female genital mutilation protection orders

s.5A(1) -

s.5A(2) -

3.4.13.2.

Schedule 2 provides for the making of female genital mutilation protection orders.

in that Schedule—

(a) Part 1 makes provision about powers of courts in England and Wales to make
female genital mutilation protection orders;

(b) Part 2 makes provision about powers of courts in Northern Ireland to make such
orders.”

Power to order: Criminal proceedings

FGMA 2003 Sch.2 para.3***": Power to make order in criminal proceedings

para.3 -

the court before which there are criminal proceedings in England and Wales for a
genital mutilation offence may make an FGM protection order (without an application
being made to it) if—

(@) the court considers that an FGM protection order should be made to protect a girl
(whether or not the victim of the offence in relation to the criminal proceedings),
and

(b) a person who would be a respondent to any proceedings for an FGM protection
order is a defendant in the criminal proceedings.

FGMA 2003 Sch.2 para.1***®: Power to make FGM protection order

para.1(1) - the court in England and Wales may make an order (an “FGM protection order”) for the

purposes of—
(a) protecting a girl against the commission of a genital mutilation offence, or

(b) protecting a girl against whom any such offence has been committed.

para.1(2) - in deciding whether to exercise its powers under this paragraph and, if so, in what

manner, the court must have regard to all the circumstances, including the need to
secure the health, safety and well-being of the girl to be protected.

para.1(3) - An FGM protection order may contain—

(&) such prohibitions, restrictions or requirements, and
(b)  such other terms,

as the court considers appropriate for the purposes of the order.

1246 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1247 Commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1248 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
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para.1(4) - the terms of an FGM protection order may, in particular, relate to—

(@) conduct outside England and Wales as well as (or instead of) conduct within
England and Wales;

(b) respondents who are, or may become, involved in other respects as well as (or
instead of) respondents who commit or attempt to commit, or may commit or
attempt to commit, a genital mutilation offence against a girl;

(c) other persons who are, or may become, involved in other respects as well as
respondents of any kind.
para.l(5) - for the purposes of sub-paragraph (4) examples of involvement in other respects are—

(a) aiding, abetting, counselling, procuring, encouraging or assisting another person
to commit, or attempt to commit, a genital mutilation offence against a girl;

(b) conspiring to commit, or to attempt to commit, such an offence.

para.1(6) - an FGM protection order may be made for a specified period or until varied or
discharged (see paragraph 6).

3.4.13.3. Power to order: Ex parte orders
FGMA 2003 Sch.2 para.5'*°: Ex parte orders

para.5(1) - the court may, in any case where it is just and convenient to do so, make an FGM
protection order even though the respondent has not been given such notice of the
proceedings as would otherwise be required by rules of court.

para.5(2) - in deciding whether to exercise its powers under sub-paragraph (1), the court must
have regard to all the circumstances including—

(@) the risk to the girl, or to another person, of becoming a victim of a genital
mutilation offence if the order is not made immediately,

(b) whether it is likely that an applicant will be deterred or prevented from pursuing
an application if an order is not made immediately, and

(c) whether there is reason to believe that—

(i) the respondent is aware of the proceedings but is deliberately evading
service, and

(i)  the delay involved in effecting substituted service will cause serious
prejudice to the girl to be protected or (if different) an applicant.

para.5(3) - the court must give the respondent an opportunity to make representations about an
order made by virtue of sub-paragraph (1).

para.5(4) - the opportunity must be—
(@) assoon as just and convenient, and

(b) at a hearing of which notice has been given to all the parties in accordance with
rules of court.

1249 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
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3.4.13.4.

Variation and discharge of orders

FGMA 2003 Sch.2 para.6'®: Variation and discharge of orders

para.6(1) -

para.6(2) -

para.6(3) -

para.6(4) -

3.4.13.5.

Offence

the court may vary or discharge an FGM protection order on an application by—
(a) any party to the proceedings for the order,

(b) the girl being protected by the order (if not a party to the proceedings for the
order), or

(c) any person affected by the order.

in the case of an order made in criminal proceedings under paragraph 3, the reference
in sub-paragraph (1)(a) to a party to the proceedings for the order is to be read as a
reference to the prosecution and the defendant.

in addition, the court may vary or discharge an FGM protection order made by virtue of
paragraph 2(1)(b) or 3 even though no application under sub-paragraph (1) above has
been made to the court.

paragraph 5 applies to a variation of an FGM protection order as it applies to the
making of such an order (and references in that paragraph to the making of an FGM
protection order are to be read accordingly).

Breach

FGMA 2003 Sch.2 para.4'®*: Offence of breaching order

para.4(1) -

para.4(2) -

para.4(3) -

para.4(4) -

para.4(5) -

a person who without reasonable excuse does anything that the person is prohibited
from doing by an FGM protection order is guilty of an offence.

in the case of an FGM protection order made by virtue of paragraph 5(1), a person can
be guilty of an offence under this paragraph only in respect of conduct engaged in at a
time when the person was aware of the existence of the order.

where a person is convicted of an offence under this paragraph in respect of any
conduct, the conduct is not punishable as a contempt of court.

a person cannot be convicted of an offence under this paragraph in respect of any
conduct which has been punished as a contempt of court.
a person guilty of an offence under this paragraph is liable—

(@) on conviction on indictment, to imprisonment for a term not exceeding five years,
or a fine, or both;

(b) on summary conviction, to imprisonment for a term not exceeding 12 months, or
a fine, or both.

1250 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1251 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
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para.4(6) - areference in any enactment to proceedings under this Part of this Schedule, or to an
order under this Part of this Schedule, does not include a reference to proceedings for
an offence under this paragraph or to an order made in proceedings for such an
offence.

para.4(7) - “Enactment” includes an enactment contained in subordinate legislation within the
meaning of the Interpretation Act 1978.

Arrest and remand for suspected breach
FGMA 2003 Sch.2 para.7'®?: Arrest under warrant

para.7(1) - an interested party may apply to the relevant judge for the issue of a warrant for the
arrest of a person if the interested party considers that the person has failed to comply
with an FGM protection order or is otherwise in contempt of court in relation to such an
order.

para.7(2) - the relevant judge must not issue a warrant on an application under sub-paragraph (1)
unless—
(@) the application is substantiated on oath, and
(b) the relevant judge has reasonable grounds for believing that the person to be
arrested has failed to comply with the order or is otherwise in contempt of court in
relation to the order.
para.7(3) - in this paragraph “interested party”, in relation to an FGM protection order, means—
(@) the girl being protected by the order,
(b) (if a different person) the person who applied for the order, or
(c) any other person;
but no application may be made under sub-paragraph (1) by a person falling within
paragraph (c) without leave of the relevant judge.
FGMA 2003 Sch.2 para.8'®*®: Remand: general

para.8(1) - the court before which an arrested person is brought by virtue of a warrant under
paragraph 7 may, if the matter is not then disposed of immediately, remand the person
concerned.

para.8(2) - paragraphs 9 to 14 contain further provision about the powers of a court to remand
under this paragraph.

para.8(3) - sub-paragraph (4) applies if a person remanded under this paragraph is granted bail
under paragraphs 10 to 14.

para.8(4) - the person may be required by the relevant judge to comply, before release on bail or
later, with such requirements as appear to the judge to be necessary to secure that the
person does not interfere with witnesses or otherwise obstruct the course of justice.

1252 Commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1253 Commencement: 17 July 2015, SI 2015/1428 reg.2(a).
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FGMA 2003 Sch.2 para.9'®*: Remand: medical examination and report

para.9(1) - any power to remand a person under paragraph 8(1) may be exercised for the purpose
of enabling a medical examination and report to be made if the relevant judge has
reason to consider that a medical report will be required.

para.9(2) - if such a power is so exercised, the adjournment must not be for more than four weeks
at a time unless the relevant judge remands the accused in custody.

para.9(3) - if the relevant judge remands the accused in custody, the adjournment must not be for
more than three weeks at a time.

para.9(4) - sub-paragraph (5) applies if there is reason to suspect that a person who has been
arrested under a warrant issued on an application under paragraph 7(1) is suffering
from mental disorder within the meaning of the Mental Health Act 1983.

para.9(5) - the relevant judge has the same power to make an order under section 35 of the
Mental Health Act 1983 (remand for report on accused's mental condition) as the
Crown Court has under section 35 of that Act in the case of an accused person within
the meaning of that section.

FGMA 2003 Sch.2 para.10*?**: Remand: further provision

para.10(1) - where a court has power to remand a person under paragraph 8, the court may
remand the person in custody or on bail.

para.10(2) - if remanded in custody, the person is to be committed to custody to be brought before
the court—
(a) atthe end of the period of remand, or

(b) at such earlier time as the court may require.

para.10(3) - the court may remand a person on bail—

(@) by taking from the person a recognizance (with or without sureties) conditioned
as provided in paragraph 11, or

(b) by fixing the amount of the recognizances with a view to their being taken
subsequently in accordance with paragraph 14 and, in the meantime, committing
the person to custody as mentioned in sub-paragraph (2) above.

para.10(4) - where a person is brought before the court after remand the court may further remand
the person.

para.10(5) - in this paragraph and in paragraphs 11 to 14, references to “the court” includes a
reference to a judge of the court or, in the case of proceedings in a magistrates’ court,
a justice of the peace.

1254 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1255 Commencement: 17 July 2015, SI 2015/1428 reg.2(a).
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FGMA 2003 Sch.2 para.11*?*®
para.11(1) - where a person is remanded on bail, the court may direct that the person's
recognizance be conditioned for his or her appearance—
(a) before the court at the end of the period of remand, or
(b) at every time and place to which during the course of the proceedings the
hearing may from time to time be adjourned.

para.11(2) - where a recognizance is conditioned for a person's appearance as mentioned in sub-
paragraph (1), the fixing of any time for the person next to appear is to be treated as a
remand.

para.11(3) - nothing in this paragraph deprives the court of power at any subsequent hearing to
remand a person afresh.

FGMA 2003 Sch.2 para.12*?*’

para.12(1) - the court may not remand a person for a period exceeding 8 clear days unless—
(&) the court adjourns a case under paragraph 9(1), or

(b) the person is remanded on bail and both that person and the other party to the
proceedings (or, in the case of criminal proceedings, the prosecution) consent.

para.12(2) - if sub-paragraph (1)(a) applies, the person may be remanded for the period of the
adjournment.

para.12(3) - where the court has power to remand a person in custody, the person may be
committed to the custody of a constable if the remand is for a period not exceeding 3
clear days.

FGMA 2003 Sch.2 para.13*?*®

para.13(1) - if the court is satisfied that a person who has been remanded is unable by reason of
illness or accident to appear before the court at the end of the period of remand, the
court may further remand the person in his or her absence.

para.13(2) - the power in sub-paragraph (1) may, in the case of a person who was remanded on
bail, be exercised by enlarging the person's recognizance and those of any sureties to
a later time.

para.13(3) - where a person remanded on bail is bound to appear before the court at any time and
the court has no power to remand the person under sub-paragraph (1), the court may,
in the person's absence, enlarge the person's recognizance and those of any sureties
for the person to a later time.

para.13(4) - the enlargement of a person's recognizance is to be treated as a further remand.

para.13(5) - paragraph 12(1) (limit of remand) does not apply to the exercise of the powers
conferred by this paragraph.

125 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1257 Commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1238 Commencement: 17 July 2015, SI 2015/1428 reg.2(a).
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FGMA 2003 Sch.2 para.14'?*

para.14(1) - this paragraph applies where under paragraph 10(3)(b) the court fixes the amount in
which the principal and the sureties (if any) are to be bound.

para.l14(2) - the recognizance may afterwards be taken by a person prescribed by rules of court
(with the same consequences as if it had been entered into before the court).

FGMA 2003 Sch.2 para.15*?®°: Contempt proceedings

para.15 - the powers of the court in relation to contempt of court arising out of a person's failure
to comply with an FGM protection order, or otherwise in connection with such an order,
may be exercised by the relevant judge.

3.4.13.6. Effect of FGM protection order on other powers of the court

FGMA 2003 Sch.2 para.16?®*: Other protection or assistance against female genital
mutilation

para.16(1) - nothing in this Part of this Schedule affects any other protection or assistance
available to a girl who is or may become the victim of a genital mutilation offence.
para.16(2) - in particular, it does not affect—
(@) the inherent jurisdiction of the High Court;
(b) any criminal liability;
(c) any civil remedies under the Protection from Harassment Act 1997;

(d) any right to an occupation order or a non-molestation order under Part 4 of the
Family Law Act 1996;

(e) any right to a forced marriage protection order under Part 4A of that Act;
(f)  any protection or assistance under the Children Act 1989;

(g) any claim in tort.
3.4.13.7. Interpretation of Sch.2 Part 1
FGMA 2003 Sch.2 para.17?°*: Interpretation

para.17(1) - in this Part of this Schedule—

“the court”, except as provided in sub-paragraph (2), means the High Court, or the
family court, in England and Wales;

“FGM protection order” means an order under paragraph 1;

“genital mutilation offence” means an offence under section 1, 2 or 3;

1259 Commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1289 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1261 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
1262 commencement: 17 July 2015, SI 2015/1428 reg.2(a).
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“the relevant judge”, in relation to an FGM protection order, means—
(@) where the order was made by the High Court, a judge of that court;
(b)  where the order was made by the family court, a judge of that court;

(c) where the order was made by a court in criminal proceedings under
paragraph 3—
(i) ajudge of that court, or

(i)  ajudge of the High Court or of the family court.

para.17(2) - where the power to make an FGM protection order is exercisable by a court in criminal
proceedings under paragraph 3, references in this Part of this Schedule to “the court”
(other than in paragraph 2) are to be read as references to that court.

para.17(3) - in paragraph (c)(i) of the definition of “relevant judge” in sub-paragraph (1), the
reference to a judge of the court that made the order includes, in the case of criminal
proceedings in a magistrates’ court, a reference to a justice of the peace.
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3.4.14. Slavery and trafficking prevention orders

3.4.14.1. General
Note: There is a power to make a slavery and trafficking prevention order on application, however

as that order is not made in relation to a sentencing hearing, the details are not included in this
document. See MSA 215 s.15 for details.
What is a slavery and trafficking prevention order?

MSA 2015 s.17'%%: Effect of slavery and trafficking prevention orders

s.17(1) - a slavery and trafficking prevention order is an order prohibiting the defendant from
doing anything described in the order.

Interpretation etc.
MSA 2015 s.14'*%: Slavery and trafficking prevention orders on sentencing
s.14(3) - a“slavery or human trafficking offence” means an offence listed in Schedule 1.

s.14(5) - for the purposes of this section, convictions and findings include those taking place
before this section comes into force.

3.4.14.2. Making the order
Availability
MSA 2015 s.14'?%: Slavery and trafficking prevention orders on sentencing

s.14(1) - a court may make a slavery and trafficking prevention order against a person (“the
defendant”) where it deals with the defendant in respect of—
(&) aconviction for a slavery or human trafficking offence,

(b) afinding that the defendant is not guilty of a slavery or human trafficking offence
by reason of insanity, or

(c) afinding that the defendant is under a disability and has done the act charged
against the defendant in respect of a slavery or human trafficking offence.

Trigger offences
MSA 2015 Sch.1'%®: Slavery and Human Trafficking Offences

1 Nationality, Immigration and Asylum Act 2002 (c. 41)

An offence under section 145 of the Nationality, Immigration and Asylum Act 2002
(trafficking for prostitution).

1263 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1264 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1265 Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1265 commencement: 31 July 2015, SI 2015/1476 reg.2(g).
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Sexual Offences Act 2003 (c. 42)

(1) An offence under section 57, 58, 58A, 59 or 59A of the Sexual Offences Act 2003
(trafficking for sexual exploitation).

(2) An offence under section 62 of that Act (committing offence with intent to commit
relevant sexual offence), where the relevant sexual offence the person in
guestion intended to commit was an offence under section 57, 58, 58A, 59 or
59A of that Act.

Criminal Justice (Scotland) Act 2003 (asp 7)

An offence under section 22 of the Criminal Justice (Scotland) Act 2003 (traffic in

prostitution etc).

Asylum and Immigration (Treatment of Claimants, etc.) Act 2004 (c. 19)

An offence under section 4 of the Asylum and Immigration (Treatment of Claimants,

etc.) Act 2004 (trafficking for exploitation).

Coroners and Justice Act 2009 (c. 25)

An offence under section 71 of the Coroners and Justice Act 2009 (slavery, servitude

and forced or compulsory labour).

Criminal Justice and Licensing (Scotland) Act 2010 (asp 13)

An offence under section 47 of the Criminal Justice and Licensing (Scotland) Act 2010

(slavery, servitude and forced or compulsory labour).

Modern Slavery Act 2015 (c. 30)

An offence under section 1, 2 or 4 of this Act.

Human Trafficking and Exploitation (Criminal Justice and Support for Victims) Act

(Northern Ireland) 2015 (c. 2 (N.1.))

An offence under section 1, 2 or 4 of the Human Trafficking and Exploitation (Criminal
Justice and Support for Victims) Act (Northern Ireland) 2015 (slavery, servitude and
forced or compulsory labour; human trafficking).

Ancillary offences

(1) An offence of attempting or conspiring to commit an offence listed in this Schedule.

(2) An offence committed by aiding, abetting, counselling, procuring or inciting the
commission of an offence listed in this Schedule.

(3) An offence under Part 2 of the Serious Crime Act 2007 (encouraging or assisting)
where the offence (or one of the offences) which the person in question intends
or believes would be committed is an offence listed in this Schedule.

Power of Secretary of State to amend Schedule 1

MSA 2015 s.14"%": Slavery and trafficking prevention orders on sentencing

the Secretary of State may by regulations amend Schedule 1.

1267 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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Test to apply

MSA 2015 s.14'%®: Slavery and trafficking prevention orders on sentencing

s.14(2) -

3.4.14 3.

the court may make the order only if it is satisfied that—

(a) there is arisk that the defendant may commit a slavery or human trafficking
offence, and

(b) itis necessary to make the order for the purpose of protecting persons generally,
or particular persons, from the physical or psychological harm which would be
likely to occur if the defendant committed such an offence.

Contents of the order

Test for imposing prohibitions under the order

MSA 2015 s.17'%%°: Effect of slavery and trafficking prevention orders

s.17(2) - the only prohibitions that may be included in the order are those which the court is
satisfied are necessary for the purpose of protecting persons generally, or particular
persons, from the physical or psychological harm which would be likely to occur if the
defendant committed a slavery or human trafficking offence.

Prohibitions

MSA 2015 s.17%%°: Effect of slavery and trafficking prevention orders

s.17(3) -

the order may prohibit the defendant from doing things in any part of the United
Kingdom, and anywhere outside the United Kingdom.

MSA 2015 s.18'%"*: Prohibitions on foreign travel

5.18(2) -

s.18(4) -

a “prohibition on foreign travel” means—

(@) a prohibition on travelling to any country outside the United Kingdom named or
described in the order,

(b) a prohibition on travelling to any country outside the United Kingdom other than a
country named or described in the order, or

(c) aprohibition on travelling to any country outside the United Kingdom.
a slavery and trafficking prevention order that contains a prohibition within subsection

(2)(c) must require the defendant to surrender all of the defendant's passports at a
police station specified in the order—

(@) on or before the date when the prohibition takes effect, or

(b)  within a period specified in the order.

1288 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1289 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1270 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1271 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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5.18(5) -

5.18(6) -

any passports surrendered must be returned as soon as reasonably practicable after
the person ceases to be subject to a slavery and trafficking prevention order containing
a prohibition within subsection (2)(c).

subsection (5) does not apply in relation to—

(@) a passport issued by or on behalf of the authorities of a country outside the
United Kingdom if the passport has been returned to those authorities;

(b) a passport issued by or on behalf of an international organisation if the passport
has been returned to that organisation.

MSA 2015 s.19'%"?: Requirement to provide name and address

s.19(1) -

5.19(2) -

s.19(3) -

5.19(4) -

5.19(5) -

5.19(6) -

5.19(7) -

s.19(8) -

a slavery and trafficking prevention order may (as well as imposing prohibitions on the
defendant) require the defendant to comply with subsections (3) to (6).

it may do so only if the court is satisfied that the requirement is necessary for the
purpose of protecting persons generally, or particular persons, from the physical or
psychological harm which would be likely to occur if the defendant committed a slavery
or human trafficking offence.

before the end of the period of 3 days beginning with the day on which a slavery and
trafficking prevention order requiring the defendant to comply with subsections (3) to
(6) is first served the defendant must, in the way specified in the order, notify the
person specified in the order of the relevant matters.

the relevant matters are—

(a) the defendant's name and, where the defendant uses one or more other names,
each of those names, and

(b) the defendant's home address.

if while the defendant is subject to the order the defendant—

(a) uses a name which has not been notified under the order, or

(b) changes home address,

the defendant must, in the way specified in the order, notify the person specified in the
order of the new name or the new home address.

the natification must be given before the end of the period of 3 days beginning with the
day on which the defendant uses the name or changes home address.

where the order requires the defendant to notify the Director General of the National
Crime Agency or an immigration officer, the Director General or the officer must give
details of any notification to the chief officer of police for each relevant police area.

“Relevant police area” means—

(a) where the defendant notifies a new name, the police area where the defendant
lives;

1272 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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(b) where the defendant notifies a change of home address, the police area where
the defendant lives and (if different) the police area where the defendant lived
before the change of home address.

Length of the order
MSA 2015 s.17'"3: Effect of slavery and trafficking prevention orders

s.17(4) - subject to section 18(1), a prohibition contained in a slavery and trafficking prevention
order has effect—
(a) for afixed period, specified in the order, of at least 5 years, or

(b)  until further order.

s.17(5) - aslavery and trafficking prevention order—

(a) may specify that some of its prohibitions have effect until further order and some
for a fixed period;

(b) may specify different periods for different prohibitions.
MSA 2015 s.18"": Prohibitions on foreign travel

s.18(1) - a prohibition on foreign travel contained in a slavery and trafficking prevention order
must be for a fixed period of not more than 5 years.

s.18(3) -  subsection (1) does not prevent a prohibition on foreign travel from being extended for
a further period (of no more than 5 years each time) under section 20.

Court imposes order on defendant already subject to an order

MSA 2015 s.17%%"°: Effect of slavery and trafficking prevention orders

s.17(6) - if a court makes a slavery and trafficking prevention order in relation to a person who is
already subject to such an order (whether made by that court or another), the earlier
order ceases to have effect.

3.4.14.4. Variation, renewal, discharge

Interpretation

MSA 2015 s.20'%"®: Variation, renewal and discharge

s.20(10) - in this section “the appropriate court” means—

(a) where the Crown Court or the Court of Appeal made the slavery and trafficking
prevention order, the Crown Court;

(b)  where an adult magistrates' court made the order—
() that court,

1213 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1274 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1275 Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1275 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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(i)  an adult magistrates' court for the area in which the defendant lives, or

(i)  where the application is made by a chief officer of police, any adult
magistrates' court acting for a local justice area that includes any part of the
chief officer's police area;

(c) where a youth court made the order and the defendant is under 18—
(i)  that court,
(i)  ayouth court for the area in which the defendant lives, or

(i)  where the application is made by a chief officer of police, any youth court
acting for a local justice area that includes any part of the chief officer's
police area;

(d) where a youth court made the order and the defendant is 18 or over—
() an adult magistrates' court for the area in which the defendant lives, or

(i)  where the application is made by a chief officer of police, any adult
magistrates' court acting for a local justice area that includes any part of the
chief officer's police area.

Who may apply?
MSA 2015 s.20%%'": Variation, renewal and discharge

s.20(1) - a person within subsection (2) may apply to the appropriate court for an order varying,
renewing or discharging a slavery and trafficking prevention order.

s.20(2) - the persons are—
(a) the defendant;
(b) the chief officer of police for the area in which the defendant lives;

(c) achief officer of police who believes that the defendant is in, or is intending to
come to, that officer's police area;

(d) where the order was made on an application under section 15 by a chief officer of
police, that officer;

(e) where the order was made on an application under section 15 by an immigration
officer, an immigration officer;

()  where the order was made on an application under section 15 by the Director
General of the National Crime Agency (“the Director General”), the Director
General.

Making the application
MSA 2015 s.20'%"®: Variation, renewal and discharge

s.20(8) - an application under this section may be made—
(a) where the appropriate court is the Crown Court, in accordance with rules of court;
(b) in any other case, by complaint.

1277 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1278 Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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5.20(9) -

Court’s powers

where an immigration officer or the Director General makes an application under this
section, the officer or the Director General must give notice of the application to the
chief officer of police for—

(@)
(b)

the police area where the defendant lives, or

a police area which the immigration officer or the Director General believes the
defendant is in or is intending to come to.

MSA 2015 s.20'%°: Variation, renewal and discharge

5.20(3) -

on the application the court, after hearing—

(@)

(b)

Test to apply

the person making the application, and

the other persons mentioned in subsection (2) (if they wish to be heard), may
make any order varying, renewing or discharging the slavery and trafficking
prevention order that the court considers appropriate.

MSA 2015 s.20'%°: Variation, renewal and discharge

s.20(4) -

an order may be renewed, or varied so as to impose additional prohibitions on the
defendant or require the defendant to comply with section 19(3) to (6), only if the court
is satisfied that—

(@)

(b)

there is a risk that the defendant may commit a slavery or human trafficking
offence, and

it is necessary to renew or vary the order for the purpose of protecting persons
generally, or particular persons, from the physical or psychological harm which
would be likely to occur if the defendant committed such an offence.

Extent of renewed or varied order

MSA 2015 s.20'%®: Variation, renewal and discharge

s.20(5) -

any renewed or varied order—

(@)

(b)

may contain only those prohibitions which the court is satisfied are necessary for
that purpose,

may require the defendant to comply with section 19(3) to (6) only if the court is
satisfied that the requirement is necessary for that purpose.

1279 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1289 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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Limit on discharging orders

MSA 2015 s.20'%?: Variation, renewal and discharge

5.20(6) -

5.20(7) -

3.4.14.5.

the court must not discharge an order before the end of 5 years beginning with the day
on which the order was made, without the consent of—

(@) the defendant and the chief officer of police for the area in which the defendant
lives, or

(b) where the application is made by a chief officer of police, the defendant and that
chief officer.

subsection (6) does not apply to an order containing a prohibition on foreign travel and
no other prohibitions.

Interim orders

MSA 2015 s.21'%3: Interim slavery and trafficking prevention orders

s.21(1) -

s.21(2) -

s.21(3) -

s.21(4) -

s.21(5) -

s.21(6) -

s.21(7) -

this section applies where an application under section 15 (“the main application”) has
not been determined.

an application for an interim slavery and trafficking prevention order—

(@) may be made by the complaint by which the main application is made, or

(b) if the main application has been made, may be made by the person who has
made that application, by complaint to the court to which that application has
been made.

the court may, if it considers it just to do so, make an interim slavery and trafficking
prevention order.

an interim slavery and trafficking prevention order is an order which prohibits the
defendant from doing anything described in the order.

the order may prohibit the defendant from doing things in any part of the United
Kingdom, and anywhere outside the United Kingdom.

the order may (as well as imposing prohibitions on the defendant) require the
defendant to comply with subsections (3) to (6) of section 19.

If it does, those subsections apply as if references to a slavery and trafficking
prevention order were to an interim slavery and trafficking prevention order.
the order—

(a) has effect only for a fixed period, specified in the order;

(b) ceases to have effect, if it has not already done so, on the determination of the
main application.

1282 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1283 Commencement: 31 July 2015, SI 2015/1476 reg.2(b).

701


http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=32&crumb-action=replace&docguid=IF95E77A0D75411E49554FB6D5509846C
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=32&crumb-action=replace&docguid=IF95E9EB0D75411E49554FB6D5509846C

Part 3.4 — Behaviour Orders

s.21(8) - the applicant or the defendant may by complaint apply to the court that made the
interim slavery and trafficking prevention order for the order to be varied, renewed or
discharged.

3.4.14.6. Appeals

Order (and interim orders) appealable as if it were a sentence

MSA 2015 s.22'%%*: Appeals

s.22(1) - adefendant may appeal against the making of a slavery and trafficking prevention

order—

(@) where the order was made under section 14(1)(a), as if the order were a
sentence passed on the defendant for the offence;

(b) where the order was made under section 14(1)(b) or (c), as if the defendant had
been convicted of the offence and the order were a sentence passed on the
defendant for the offence;

(c) where the order was made on an application under section 15, to the Crown
Court.

s.22(2) - adefendant may appeal to the Crown Court against the making of an interim slavery
and trafficking prevention order.

Variations, renewals and discharges
MSA 2015 s.22'%°: Appeals

s.22(3) - adefendant may appeal against the making of an order under section 20, or the refusal
to make such an order—

(@) where the application for such an order was made to the Crown Court, to the
Court of Appeal,

(b)in any other case, to the Crown Court.
Powers on appeal
MSA 2015 s.22'%%: Appeals
s.22(4) - on an appeal under subsection (1)(c), (2) or (3)(b), the Crown Court may make such

orders as may be necessary to give effect to its determination of the appeal, and may
also make such incidental or consequential orders as appear to it to be just.

1284 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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Effect of orders made on appeal

MSA 2015 s.22'%": Appeals

s.22(5) - any order made by the Crown Court on an appeal under subsection (1)(c) or (2) is for
the purposes of section 20(10) or 21(8) (respectively) to be treated as if it were an

order of the court from which the appeal was brought.

s.22(6) - subsection (5) does not apply to an order directing that an application be reheard by a
magistrates' court.

1287 commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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