Q&A for the Law Commission’s Hate Crime Final Report

General Questions 
What are the main recommendations in your final report?
The most important recommendations we make in our final report are to:
· Level up protection for disabled and LGBT+ victims of hate crime so that it matches the protection afforded to race and religion 
· Introduce a new offence of stirring up hatred on the basis of sex or gender, and recommend a review of the need for an offence of public sexual harassment 
· Reform the legal test for hate crime so that is better able to respond to the exploitative and contemptuous nature of many crimes against disabled victims
· Reform the offences of stirring up hatred, including new safeguards for freedom of expression, to target the most serious forms of incitement.

Many consultation responses argued that hate crimes should be abolished because they are divisive and restrict freedom of speech. Why have you not recommended this?
Our terms of reference for this review did not contemplate the repeal of hate crime laws. We also do not believe that such a course is justified when considered in the light of the evidence of ongoing criminal hostility towards a number of different communities that are protected by these laws. 
We recognise that support for hate crime laws is not universal, but hate crime laws have formed an important part of the criminal justice system in the UK for decades, and similar laws can be found in most other comparable nations. 
Freedom of expression has been a key focus of our recommendations in this report, and also our recent work in relation to Communications Offences.

Shouldn’t all victims be treated the same?
The law does not designate all crimes against, for example, racial minorities or gay or lesbian people, as hate crimes. The prosecution must prove that when committing the offence, the defendant was motivated by or demonstrated hostility towards the victim based on their membership of a protected group – for example an assault accompanied by a racist slur. This applies equally where the victim is, for instance, white or heterosexual.
One of the justifications for treating hate crimes more seriously is that they often have a disproportionate harmful impact on victims. They have also been shown to cause wider “secondary harms” to others who share the targeted characteristic; for example, by causing fear of being targeted themselves. 

Misogyny
In your report you find that misogynistic abuse, harassment and violence against women and girls is a serious problem. Why are you not recommending misogyny be included in hate crime laws?
There is undoubtedly a serious problem of misogynistic abuse, harassment and violence against women and girls. The question for the Law Commission was whether hate crime laws would be an appropriate and effective mechanism to address this. 
We have concluded that requiring additional proof that the defendant was motivated by or demonstrated “hostility towards women” would be unhelpful and counterproductive in cases of sexual offences and domestic abuse. It would potentially make these prosecutions more difficult and create unnecessary hierarchies between victims. Given that these are two of the most harmful contexts for women, retaining the use of hate crime laws in other contexts would be somewhat tokenistic, and also mean that this characteristic is treated very differently from all others. We also think that many instances of conduct raised by campaigners, including public sexual harassment would not be caught by the hostility test used in hate crime.
We think there are more effective ways to target violence against women and girls. We have recommended a specific offence of stirring up hatred on the basis of sex or gender. This new offence will target dangerously misogynistic extremist “incel” content. This recommendation follows our recent recommendations to criminalise rape threats and cyberflashing – the unsolicited sending of sexual images using digital technology – and our upcoming project reviewing the use of evidence in rape and sexual offence trials. This work, together with our ongoing review of the taking, making and sharing of intimate images without consent, will close legal loopholes and strengthen the criminal response to abuse and harassment of women.

But in your consultation paper you proposed that misogyny should be added to hate crime laws. What has changed?
At the time we prepared our consultation paper we thought some of the challenges associated with misogyny hate crime laws in the context of sexual offences and domestic abuse might be surmountable. In particular, we thought that it might be possible to exclude these contexts, and retain misogyny hate crime laws in other contexts – such as harassment and online abuse. However, following further consultation and policy consideration, we now believe that this would simply create a confusing set of laws that, paradoxically, excluded some of the most harmful forms of violence against women and girls from their scope.  We also think that some instances of conduct raised by campaigners, including public sexual harassment, would not be caught by the hostility test used in hate crime. 
We think a more targeted response to some of the concerns that have driven calls for misogyny to be a hate crime would be for government to consider introducing a new offence of public sexual harassment.

Age/Elder abuse
You also find that elder abuse is a serious problem in England and Wales. Why are you not recommending that “age” be added to hate crime laws?
Elder abuse is a serious problem and needs to be tackled robustly by the criminal law. However, there is very little evidence that this offending is motivated by hostility towards the age of the victims. We therefore do not consider that adding the characteristic of “age” to hate crime laws would be an effective response to these concerns.  

Disability hate crime
Under your proposals hate crime laws will extend to “prejudice” as well as hostility. Isn’t this lowering the threshold?
There is a particular concern that the current “hostility” test does not capture certain forms of exploitation and abuse towards disabled victims of crime. The vast majority of existing hate crime is prosecuted under the “demonstration of hostility” test which will remain unchanged. However, in certain cases where it can be proven that the crime is motivated by prejudice towards a characteristic of the victim, even where the offending lacks obvious displays of hostility, we have recommended this should be captured. We do not believe this will substantially widen the reach of hate crime laws, but it will respond to a significant current failing for disabled victims in particular.  

Why are you proposing to extend hate crime laws to cover asexual people? There is no evidence of them being targets of hate crime.
We consider that the current exclusion of asexuality from protection under the “sexual orientation” characteristic is a clear gap in an otherwise very widely defined characteristic. The characteristic includes heterosexual orientation (in addition to homosexual and bisexual orientation), and therefore already covers the vast majority of the adult population of England and Wales. While we accept the concern that the evidence concerning criminal targeting of asexual persons is limited, the same is also true for “heterosexual” orientation, which currently falls within the protected group. 

Why are you not proposing to extend hate crime laws to cover alternative subcultures like goths given the evidence of them being targeted, for instance the murder of Sophie Lancaster?
We recognise that criminal targeting of members of alternative subcultures occurs in England and Wales. However, the available evidence of this criminal targeting does not demonstrate that such targeting is prevalent. We are also mindful that a definition that is sufficiently broad to capture the intended groups could result in potentially harmful consequences. We consider that existing sentencing guidelines can adequately reflect the nature and severity of the offending.

Why are you not proposing to extend hate crime laws to cover homeless people?
It does seem clear that people experiencing homelessness – and particularly rough sleepers – experience highly disproportionate levels of violence and abuse, and that this is related to contempt and hatred towards homeless people. Although we can see a strong case in principle for recognition of people experiencing homelessness in hate crime laws, a lack of raw data on hate crimes against homeless people, and a lack of experience in understanding the impact of such a reform, makes us reticent to recommend the inclusion of this group. For example, it is unproven whether recognition would improve the confidence of victims in reporting crimes to police.

Won’t extending hate crime laws to cover trans people amount to self-ID by the back door?
The current category of “transgender identity” in hate crime laws is already broader than the protected characteristic of “gender reassignment” under the Equality Act 2010, and is not restricted to being transsexual or to those who have gone through (or are intending to go through) gender reassignment. Trans people experience disproportionate levels of violence and abuse on the basis of who they are. This is not restricted to people who legally transition. 

Why are you proposing to extend the law to cover “gender diverse” people? 
The current category of “transgender identity” in hate crime laws is broader than the protected characteristic of “gender reassignment” under the Equality Act 2010. Trans and gender diverse people experience disproportionate levels of violence and abuse on the basis of who they are. For instance, cross-dressing can place a person at a high-risk of transphobic abuse, harassment and violence – even if that person does not identify as transgender. We have therefore recommended “gender diverse” as an umbrella term which can equally capture offences targeting people who are non-binary or who do not conform with gender roles and expectations.

Offences of stirring up hatred

Will your reforms mean that offensive speech will be a hate crime?
The tests under the stirring up hatred offences are whether material is intended or likely to stir up hatred, and whether it is threatening, abusive or insulting. Offensiveness is not part of the test, and we have recommended that “insulting” also be removed.
We have separately published recommendations on reform of the communications offences, which would replace the current test – which includes material which is “grossly offensive” – with a test based on likely harm to a likely audience, where harm is at least serious distress. 

Are you lowering the threshold for prosecuting hate speech?
No. We have recommended that the tests should be changed to focus on the most serious cases of stirring up hatred. We recommend that where intent to stir up hatred can be proven, it should not be necessary to demonstrate that the defendant used threatening or abusive conduct. However, we recommend that the threshold should be raised for conduct “likely to” stir up hatred. Insulting conduct would be taken out of scope of the offence, and the prosecution would need to prove that the defendant used threatening or abusive conduct, that they knew or ought to have known that hatred was likely to be stirred up and that they knew or ought to have known that their conduct was threatening or abusive. 
We have also recommended new “freedom of expression” clauses like those that currently exist for religion and sexual orientation.

Offences of stirring up hatred against women, trans and disabled people will represent a violation of the right to free speech.
The law recognises that proportionate limits may be placed on the exercise of the right to freedom of expression in limited circumstances, in order to prevent crime and disorder and to protect the rights of others. Domestic and European case law recognises that this includes incitement of violence and hatred against groups. The threshold for prosecution of these offences, which have been in place for racial hatred since 1965, is high, and in most years the number of people prosecuted is in single figures. Fewer than 0.1% of all hate crime prosecutions are for stirring up hatred.
In extending hate speech laws to cover additional characteristics, we have recommended explicit provision for protection of free speech along the lines of those already in place in respect of religious hatred and hatred on grounds of sexual orientation.

Would stirring up hatred against men be covered? If not, aren’t these laws discriminatory?
Yes, stirring up hatred against men would be covered. We have recommended that the characteristic protected under stirring up hatred laws should be “sex or gender” rather than “women”. This is in line with the approach in laws relating to stirring up racial and religious hatred, and hatred on grounds of sexual orientation, which cover, for instance, stirring up hatred against white people and heterosexuals.
However, we are aware that most if not all inflammatory hate material that would be affected by this change would be targeted at women, such as extremist misogynist “incel” content. “Incels” are those who view themselves as involuntarily celibate. There is a growing threat from incels calling for the rape and/or murder of women. The Commission for Countering Extremism has warned that “Extremist hatred which has been fuelled online has resulted in real-world violence, with 47 deaths linked to the Incel worldview since 2014”. 

Won’t extending hate speech laws to cover trans people restrict lawful discussion of issues relating to sex and gender?
The threshold for prosecution of stirring up hatred offences is high – it is not committed merely by expressing controversial or even offensive views. Under our recommendations, a person would only be guilty of a stirring up offence if they intended to stir up hatred against trans people, or used threatening or abusive language likely to stir up such hatred. 
However, we have recommended that there be explicit recognition that “gender critical” speech – the view that sex is binary and immutable and the use of language that expresses this – is not necessarily threatening or abusive, or intended or likely to stir up hatred. This reflects recent legal rulings in cases such as Forstater v GCD and Miller v Humberside Police.

Do you still intend to extend the law to cover hate speech in people’s homes?
We have recommended that the current exclusion for words spoken in a “dwelling” be replaced with protection for “private conversations”. This would clearly capture, for instance, conversations between friends and family over dinner. However, unlike at present it would also extend to such conversations in, say, holiday accommodation or a vehicle, or in a private family WhatsApp group.

Why are you proposing protection for transphobic views?
Our reforms would mean that stirring up offences would be extended to cover transphobic hate speech for the first time. We consider this to be an important step towards protecting transgender and diverse people from the harmful effects of hatred and extremism. The expression of “gender critical” views, where this is intended to stir up hatred, or is expressed in a threatening or abusive way which is likely to stir up hatred, would be covered by the new offence.
However, to ensure that this very serious offence is only pursued in appropriate circumstances, we have proposed that there should be an “avoidance of doubt” provision clarifying that the view that sex is binary and immutable and the use of language which expresses this should not be taken of itself to be threatening or abusive, or intended or likely to stir up hatred. This reflects the way that the existing offence of stirring up hatred on the basis of sexual orientation already treats, for instance, the expression of critical views about sexual practices or same-sex marriage. This does not mean that such speech can never amount to an offence, but there needs to be evidence of something more: the speech or behaviour must be shown to be intended to stir up hatred, or threatening or abusive and likely to stir up hatred. 
These protections do not give licence to stir up hatred against transgender or gender diverse people. Our reforms reflect recent case law which establishes that “gender critical” views are covered by the rights to freedom of expression and freedom of belief under the European Convention on Human Rights, and that any interference with their expression needs to be necessary, justified and proportionate. It has been held that a blanket restriction on the expression of such views, irrespective of circumstances, would be incompatible with those rights.
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Football offences

Why are you no longer proposing to make homophobic chanting an offence?
We have concluded that any conduct that would be caught if the offence of racialist chanting were to be extended to other characteristics is already capable of being prosecuted under the Public Order Act 1986 and that creating new bespoke offences is not the right approach. Offences under the Public Order Act carry penalties at least as severe as, and in many cases substantially in excess of, those available under the Football (Offences) Act 1991 which contains the racialist chanting offence. Moreover, if our other recommendations are taken forward, and aggravated offences are created for all characteristics currently protected under hate crime laws, such conduct could be prosecuted as an aggravated public order offence. 
