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	Cost of Preferred (or more likely) Option

	Total Net Present Value
	Business Net Present Value
	Net cost to business per year (EANDCB in 2014 prices)
	One-In, 
Three-Out
	Business Impact Target       Status


	£193.6m
	£m
	£m
	 FORMDROPDOWN 

	 FORMDROPDOWN 


	What is the problem under consideration? Why is government intervention necessary?
In Wales, as in England, it is difficult to find out what the law is. The staged process of devolution in Wales, together with generations of legislative amendments with little consolidation, have made it difficult for anyone to know what the law is in Wales. Problems of accessibility are compounded by a lack of textbooks covering the law as it applies only to Wales and by the marked absence of any free, up to date online database of legislation. Inaccessible law is costly. It is time-consuming for both legal practitioners and the general public in Wales and in England.  Government has an obligation to ensure that people are able to access the law as part of the rule of law. In Wales this means making legislation available in both English and Welsh. 


	What are the policy objectives and the intended effects?
Our recommendations are: 

Recommendations 1 to 18 – Codification
These include: 

· The Welsh Government should pursue a policy of codification, consolidating legislation with reform where appropriate. 

· A flexible streamlined legislative procedure should be introduced in the National Assembly for Wales, for consolidation and codification legislation to pass through the Assembly, as well as Law Commission Bills. 
· Explanatory Memoranda for codification Bills should include a recommendation by the Counsel General on the nature of any substantive change to law proposed, the legislative process to be followed including the level of scrutiny required. 

· Codes should be preserved by a rule that, where there is a code in place, further legislation within the subject area of the code should only take effect by way of amending the code. There should also be a process for dealing with exceptions to the rule. 
· The Counsel General should be under a duty to present codification programmes to the Assembly and to report on progress. 

· A Code Office should be set up to manage the codification process and to oversee the technical maintenance, review and amendment of codes. The Code Office should be led by First Legislative Counsel and include legislative counsel to draft codes. 
· When secondary legislation is proposed, the updated text of the statutory instrument should be laid before the Assembly, rather than the amending statutory instrument. 

Recommendations 19 to 25 - Improving legislative standards 
These include: 

· The Counsel General should publish legislative standards, which should be subject to review by the National Assembly. 
· The National Assembly should establish a structure for pre-legislative and post-legislative scrutiny of Bills, including their impact on the accessibility of the statute book. 

· Legislative standards published by the Counsel General should require Explanatory Memoranda to disclose and justify departures from legislative standards.  

· Legislative standards published by the Counsel General should include standards on the content of explanatory notes. 

· An independent multi-disciplinary panel should be established to advise the Welsh Government on Welsh language legal terminology. 

Recommendations 26 to 32 – Publishing the law 

These include: 

· Welsh and English versions of legislation should be readable side by side online on legislation.gov.uk. 

· Online versions of legislation should identify where the legislation applies – the territorial applicability. 

· Explanatory notes should be linked on legislation.gov.uk to the section to which they relate. 

· The Welsh Government should work with the National Archives to continue to develop Cyfraith Cymru/Law Wales into a portal with access to legislation applying in Wales. 
· The Welsh Government should work with the National Archives to ensure legislation is available online by subject matter. 

· The Welsh Government and the National Archives should develop Cyfraith Cymru/Law Wales to provide access to all of the law relating to a particular code in one place, including primary and secondary legislation, statutory and non-statutory guidance. 
These recommendations are intended to improve the form and accessibility of law applicable in Wales. These reforms would ensure that law is clearer and easier to access by members of the legislature, legal professionals and citizens subject to the law in Wales. 


	What policy options have been considered, including any alternatives to regulation? Please justify preferred option (further details in Evidence Base)
Option 0: Do nothing 

Option 1: A package of reforms to improve the form and accessibility of the law applicable in Wales, including consolidation and codification of legislation, improved legislative standards, and making the law more easily available.
Our preferred option is Option 1. Option 1 seeks to ensure better law that is presented and published in an accessible way. Option 1 goes to the heart of issues of inaccessibility. However, we recognise that the Welsh Government may wish to implement some, but not all, of the reforms we recommend or to stagger implementation.  



	Will the policy be reviewed?  It  FORMDROPDOWN 
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	Does implementation go beyond minimum EU requirements?
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	Are any of these organisations in scope?
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	Small FORMDROPDOWN 

	Medium FORMDROPDOWN 
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	What is the CO2 equivalent change in greenhouse gas emissions? 
(Million tonnes CO2 equivalent)  
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I have read the Impact Assessment and I am satisfied that, given the available evidence, it represents a reasonable view of the likely costs, benefits and impact of the leading options.
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Summary: Analysis & Evidence
Policy Option 1
Description:  Consolidation and codification with online access free of charge and Welsh language applied within a legal context,     
FULL ECONOMIC ASSESSMENT

	Price Base Year  2015/16
	PV Base Year  2016
	Time Period Years  10    
	Net Benefit (Present Value (PV)) (£m)

	
	
	
	Low: £96.08
	High: £291.77
	Best est: £193.64    


	COSTS (£m)
	Total Transition 

(Constant Price)
Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Cost 
(Present Value)

	Low 
	£0.17
	1
	£0.27
	£2.39

	High 
	£0.22
	
	£0.61
	£5.30

	Best Estimate


	     £0.22
	
	     £0.44
	     £3.88

	Description and scale of key monetised costs by ‘main affected groups’ 
Transitional costs: Development of an IT platform to display Welsh/English language legislation side-by-side: £100k [best estimate]; setting up project team to develop Cyfraith Cymru/ Law Wales website into a portal for Welsh law: £115k [best estimate] available online free of charge at the point of use £130k;
Ongoing costs: Staffing new Code Office (additional legal and support staff): £373k + £68k = £441k [best estimate]

	Other key non-monetised costs by ‘main affected groups’ 
Setting up an advisory panel on Welsh language terminology. Cost expected to be negligible and cover only expenses.

	BENEFITS (£m)
	Total Transition 

(Constant Price)
Years


	Average Annual 
(excl. Transition) (Constant Price)
	Total Benefit 
(Present Value)

	Low 
	0
	0
	£11.84
	£98.47

	High 
	0
	
	£35.72
	£297.07

	Best Estimate


	0
	
	£23.75
	£197.52

	Description and scale of key monetised benefits by ‘main affected groups’ 
Transitional benefits: None identified – the benefits of codification will increase over time as more codification is completed. 
On-going benefits: Annual savings from reduced research by legal practitioners: £23.56m [best estimate]; 

Improved capacity for legal access by non-legal civil society [time savings]: £0.19m [best estimate]  

	Other key non-monetised benefits by ‘main affected groups’ 
Less time taken for any citizen who needs to look at the law relating to their circumstances. 
Greater confidence in the law for business, Government and citizens, leading to more confident decision-making in law reform, investment and other areas. 

Reduced likelihood of error. 



	Key assumptions/sensitivities/risks
Discount rate (%)


	3.5

	Assumptions: (1) The Counsel General and staff in his office have sufficient capacity to take on additional duties; (2) the Welsh Government has capacity to support a Welsh language terminology panel without additional resources. 
Risks: We have consulted the affected parties and there is general agreement that additional demands can be accommodated. This may require re-prioritisation of work. Sensitivity analysis is indicated throughout the impact assessment. Where our recommendations will require additional resources, these are identified; otherwise the risk of requiring additional resources is low. 


BUSINESS ASSESSMENT (Option 1)

	Direct impact on business (Equivalent Annual) £m: 
	Score for Business Impact Target (qualifying provisions only) £m:

	Costs:      
	Benefits:      
	Net:      
	

	
	
	
	     


Evidence Base
1. Introduction

Terminology

The subject matter of this reform means that it is sometimes unavoidable that technical terms are used. Many of these terms have specific meanings and it is important that those meanings are properly understood. These are described below.
Consolidation and codification 

Consolidation is the process by which existing statutory provisions, spread across different statutes are replaced with a single Act or a series of related Acts.
 Consolidation rationalises existing legislation and provides a good starting point for any future reform. It is, however, an essentially remedial process. The Government of the day may wish to change the consolidated area of the law by introducing new independent legislation. Subsequent reforms tend to lead to legislation becoming fragmented again.
 The cycle of legislative accretion would therefore continue.

The fundamental distinction between consolidation and codification, as we envisage them, is that once a code is in place, it should be the main source of law on that subject and should be protected from fragmentation. In short, our recommended codification differs from traditional consolidation in that (a) it may be accompanied by a greater measure of reform of the legislation than is traditional in consolidation and (b) once a code is on the statute book, further legislation within its subject area (whether amending or adding to the existing text) is effected by amendment of or addition to the code and not in separate freestanding legislation. 
Background 
In Wales, as in England, it is becoming increasingly difficult to find out what the law is. This is caused in part by the sheer volume of primary and secondary legislation and the frequency with which it is amended. In Wales these difficulties have been compounded by the incremental development of devolution. For example, functions many Acts of Parliament have been transferred to the Welsh Ministers, but this is not apparent on the face of the legislation. Further complexity is introduced by the increasing divergence of legislation made in Cardiff and Westminster. There has been no sustained programme of consolidation to bring the current law together in one place. This is not helped by the absence of an online database of up to date legislation applying in Wales, free of charge to the user.  

Law-making in Wales is still in its infancy. This project provides a timely opportunity to consider how to improve access to the law before the situation becomes even more complex. The National Assembly and the Welsh Government enjoy the distinct advantage that they are not fettered by traditional approaches to legislation. There is an enthusiasm and support for change. As a result, it is to be hoped that the National Assembly and the Welsh Government may be more willing to employ an innovative approach to making the law more accessible to its citizens.
The Welsh Government is well aware of the problems of accessing the law applicable in Wales.
 This project was proposed by the Welsh Government as well as the Law Commission’s Welsh Advisory Committee of the Law Commission as part of our Twelfth Programme of Law Reform.
 
The terms of reference for this project as agreed between the Law Commission and the Welsh Government are:

To consider the current arrangements for the form, accessibility and presentation of the law applicable in Wales, and make recommendations to secure improvements of those aspects of both the existing law and future legislation.

We published a consultation paper on 9 July 2015, and launched the consultation with an advisory group event at the Pierhead Centre in Cardiff. We held some 50 consultation meetings all over Wales and in England with a wide range of stakeholders. Stakeholders included Government officials, non-governmental organisations, trade associations, local authorities and other public bodies, judges, lawyers, translators and interpreters, legal publishers and others. We also held seminars at various conferences including Legal Wales 2014 and 2015. The views recorded in meetings, focus groups and conferences contributed to our thinking and are represented in our analysis of consultation responses. As meetings were held under the Chatham House Rule, stakeholders’ names are not recorded.  
We received 45 written consultation responses. These came from the Welsh Government and Assembly, local authorities and other public bodies, judges, legal bodies and associations, individuals, non-governmental organisations and commercial entities. Organisations included the Citizens Advice Bureau, Care Council for Wales, National Farmers Union, Universities Wales and associations such as the Law Society Wales and the Association of London Welsh Lawyers. A full list of consultees will be provided as an appendix to the analysis of consultation responses. In addition, we received 27 responses to a questionnaire on the costs of inaccessible law in terms of time spent. 
The problem under consideration

Inaccessibility of law applicable in Wales 
In brief, legislation throughout the United Kingdom is voluminous and fragmented. Up to date versions of legislation cannot be found in one place, requiring the reader to pick through numerous pieces legislation in order to work out what the law is. There is no comprehensive, up to date statute law database. 

In addition to United Kingdom-wide problems with inaccessible law, devolution has led to increasing problems in accessing the law applicable in Wales. 
As the Silk Commission report explained:

It is sometimes difficult to establish what the law is that applies in Wales. Laws for Wales have been made by the UK Parliament and the National Assembly, and laws made by each have been amended by the other, with statutory instruments sometimes amending primary legislation to complicate the picture further. It is important that law should be accessible to practitioners and citizens.
 

Divergence of the law in Wales and in England

The law in Wales and England has been diverging at an increasing rate since the Government of Wales Act 2006. In some cases, Parliament has changed the law in England and it is not clear that the law has not changed in relation to Wales. In others, the National Assembly has passed new legislation for Wales.
The law relating to children illustrates the complexity this can cause. The Children Act 1989 contains the majority of public and private law relating to children. Part III of the Act makes provisions for children who are in need, placing a duty on local authorities to “safeguard and promote the welfare of children within their area who are in need”.
 Originally it applied to England and Wales subject to regulations made in respect of Wales. However, the Social Services and Well-being (Wales) Act 2014 repealed Part III in so far as it applies in Wales. Part IV and V of the 1998 Act, whose subject matter is not devolved, remain in force in Wales. In addition, there are complex and sometimes circular problems with definitions. The 2014 Act uses the term “well-being”, defined in section 2 of that Act by reference to a list of relevant factors, one of which is “welfare” as “interpreted for the purposes of the Children Act 1989”. Anyone attempting to access the relevant law applicable in Wales will have to be aware of these changes and be able to navigate effectively back and forth between two large pieces of legislation.

As the laws of England and those of Wales diverge further, there will be an increasing need to inform legal practitioners and the public of how these changes affect the law as it applies to them. 

Transferred powers arising from changes in the devolution settlement may not be evident on the face of legislation
The succession of different devolution settlements in Wales has introduced further complexity. For example, it can be difficult to work out where secondary legislation-making power resides. This is because secondary legislation-making power has moved, in different phases of devolution, from the Secretary of State to the National Assembly for Wales and then to the Welsh Ministers. Much primary legislation still states that it confers legislative powers on the “Secretary of State”, whereas these powers are now vested in the Welsh Ministers. The transfer of such powers is not always evident on the face of the legislation. 

One example is provided by section 45 of the Wildlife and Countryside Act 1982 which relates to Nature Conservation, Countryside and National Parks.
 “Environment” is a devolved subject under Schedule 7 to the 2006 Act and therefore within the National Assembly’s legislative competence. Section 45 reads:

Natural England (as well as the Secretary of State) shall have power to make an order amending an order made under section 5 of the 1959 Act designating a National Park, and –

(a) Section 7(5) and (6) of that Act (consultation and publicity in connection with orders under section 5 or 7) shall apply to an order under this section as they apply to an order under section 7(4) of that Act with the substitution for the reference in section 7(5) to the Secretary of State of a reference to Natural England… (emphasis added).

The section, as it applies to Wales, should actually read:

The Natural Resources Body for Wales (as well as the Welsh Ministers) shall have power to make an order amending an order made under section 5 of the 1959 Act designating a National Park, and –

(a) Section 7(5) and (6) of that Act (consultation and publicity in connection with orders under section 5 or 7) shall apply to an order under this section as they apply to an order under section 7(4) of that Act with the substitution for the reference in section 7(5) to the Welsh Ministers of a reference to the Natural Resources Body for Wales… (emphasis added).
Complications arising from the simultaneous amendment of Westminster statutes

Further complications arise from the fact that Westminster statutes may now be amended both by the United Kingdom Parliament and the National Assembly.

For an individual in Wales to understand what the law is in a devolved area, it is often necessary to read devolved Welsh legislation together with legislation in areas that are not devolved. Furthermore, the legislation that governs a devolved area may be a mixture of National Assembly and Westminster legislation. For example, in relation to the devolved area of local government, the Local Government Act 1972 still governs aspects of local government law which are now within the legislative competence of the Welsh Assembly. 

A further consequence of this is that the United Kingdom Parliament and the National Assembly may be simultaneously amending the same provisions of an Act of Parliament. This makes comprehending what the law is in Wales particularly difficult, due to the divergent sources of legislation, the lack of a clear or coherent presentational structure and the infrequency of consolidation. Furthermore, there is currently no free, up to date online database containing all of the legislation applicable to Wales, in Welsh and English. 
Territorial application and extent
There is an important difference between a piece of legislation “extending” to a territory and “applying” to that territory. 

The Government of Wales Act 2006 makes provision for the extent and application of Acts of the National Assembly within the jurisdiction of England and Wales. The combined effect of section 108(3), (4)(b) and (6)(b) is that Acts of the Assembly extend to England and Wales but only apply “in relation to Wales”.

Distinguishing in this way between the extent and the application of Acts of the National Assembly has the effect that they are a part of the law of England and Wales but they have effect only in relation to Wales. Thus, for example, the Education (Wales) Act 2015 is part of the law of England and Wales but only affects education in Wales.
 

A lack of consolidation

There has been very little consolidation throughout the United Kingdom since 2006 and Wales is no exception. 

Official website not up to date
Even without consolidation, updated versions of legislation can be created by editors of online legal databases, by inputting amendments to the online versions of the text. There are numerous commercial legal databases, available by paying a subscription. None of these provides legislation in both English and Welsh. The National Archives, the publisher of legislation on behalf of the Queen’s Printer, hosts a database of United Kingdom legislation, including Scottish and Welsh legislation: www.legislation.gov.uk. The National Archives is working towards bringing all primary legislation up to date on its website, but has not completed this work yet. Most legislation is contained in statutory instruments and the updating of these is further behind with no target date for completion. Welsh legislation on legislation.gov.uk is published both in Welsh and in English, but Welsh language texts have not been brought up to date to include subsequent amendments.  
Lack of textbook coverage and legal education

Very few textbooks consider the law as it applies to Wales only, although some do exist and a series of textbook is planned in a limited number of areas of Welsh law.
 The lack of textbooks that address the law in Wales is a significant problem. For example, regulations applying to England only have been wrongly cited in Welsh litigation where regulations applying only to Wales should have been cited instead.

The situation is exacerbated by the fact that there are only a limited number of textbooks that explain the devolution settlement in detail. Professor Thomas Watkin has lamented the lack of comprehensive material, noting that in one particular public law text of 870 pages published in 2013, only half a page referred to Wales.
 Professor Watkin has observed that there are often “mistakes littered throughout the texts” that do explain the settlement, such as interchangeably using “fields” and “matters” in discussion of the Government of Wales Act 2006. Professor Watkin has also criticised the lack of teaching of devolution in law schools across the United Kingdom, which in his view is reflected in the apparent antipathy towards devolution in textbooks: 

The narrow approach has also affected the way in which some textbook writers on public law have responded to the challenge of devolution.
 
Lawyers, whether they practise in England, Wales, or both, should at least have a sufficient knowledge of the devolution settlement and of diverging law to identify a possible Welsh dimension of a case on which they are advising. Welsh devolution and the powers of the National Assembly and the Welsh Government should form part of the constitutional law syllabus of a qualifying law degree. Outside the core subjects, we would encourage those designing courses in fields where the law is divergent, such as family law or housing law, to consider how much detailed teaching on the differences should be included in their syllabus. 
The need to understand the diverging law in England and Wales is not limited to those practising in Wales. Lawyers who have professional practices based outside Wales may appear before courts in Wales or may have to advise on the law applicable in Wales. Businesses may operate both in England and in Wales. Social workers may need to assess families living on either side of the border. Professionals may be aware that the law differs on either side of the border, but unaware of the extent or nature of the differences. 
2. Rationale for intervention 

The impact of inaccessible law is felt across society. Citizens can struggle to find, read and understand the law. This undermines the constitutional rule of law, which requires that the citizen can find the law that they are subject to. Even legal professionals can experience difficulty. Throughout our consultation we heard anecdotal evidence of lawyers giving advice, or turning up in court, without appreciating that the law in England and in Wales was different. Policy makers in government can also have difficulty in accessing legislation. In our law reform work we have encountered situations where fragmented law hampers the development and delivery of government policy. This means that the work of all professionals needing to use the law takes longer, is less reliable, and those making decisions based on legal advice have less confidence in the current legal position which can result in more cautious decisions. 

3. Policy objectives 

Accessible law 
Our recommendations would make the legislation on a particular topic available in one place rather than being available in a patchwork of legislation that is difficult to trace. Our recommendations should also mean that the law itself is more accessible, through a combination of consolidation, codification, improved legislative standards, a Code Office with an eye of the overall health of the law, an up to date database of legislation highlighting law applicable in Wales and a legal website for Wales. 
Availability of legislation

Our recommendations would make legislation available online, free of charge at the point of use, in an up to date form. Legislation online should also clearly identify the territorial application of the legislation. The Welsh Government should develop the Cyfraith Cymru/Law Wales website into a portal through which the law – not limited to legislation – is available by subject matter, including primary and secondary legislation, statutory and non-statutory guidance and other sources of law, such as forms, or where to seek further information. 
Welsh language issues 

Welsh and English versions of legislation should be capable of being viewed side by side, encouraging readers to consult the Welsh language version of the legislation. The Welsh Government should be formally recognised as being responsible for standardisation of Welsh language terminology, establishing a panel to determine terms. 

In the long term, legal education through the medium of Welsh as well as wider education in Welsh will contribute to the full development of bilingual law and policy. 
These recommendations should result in less time spent by all in trying to find the correct law, greater confidence that the correct law is being relied on and fewer mistakes.
Main Stakeholders 

· Welsh Government
· National Assembly for Wales

· The National Archives 

· Third sector organisations providing advice
· Legal professions and judiciary
· Academics/ Universities 
· Commercial publishers 
4. Scale and scope
This section is divided into two parts. 
Part one outlines stakeholder experience of engaging with inaccessible Welsh law under the following three sub-headings:

(1) Preliminary points on data availability; 

(2) Stakeholders’ experience with inaccessible Welsh law;
(3) Illustrative sector experience – Case studies.  

Part two provides detail of the resource arrangements required to facilitate accessible law under the following three sub-headings: 

(4) Statistical data and costing information for consolidation and codification;

(5) Costing information for improving legislative standards, and;
(6) Costing information for making the law more easily available. 
Part one: Stakeholder experience with inaccessible Welsh law
(1) Preliminary points on data availability 
There is very little data available in relation to the additional time and cost implications of inaccessible law applicable in Wales. In order to address this gap, we have conducted our own data gathering exercise.  We have relied on evidence provided to draft case studies of sector experience and we have issued a questionnaire. Selected case studies reflect areas consultees identified as most challenging to navigate as a result of inaccessible law. Amongst other objectives, the questionnaire aimed to collect data on time spent in researching legislation in order to ensure an accurate end result. 
An initial pilot of the questionnaire removed question ambiguity and ensured it was fit for purpose. The final design had 18 questions, many of which were scalar, requiring respondents to indicate their experience with accessing Welsh law. We included quantity questions because our interest is also in the quantification of additional time spent researching inaccessible Welsh law. The questionnaire was widely circulated and publicised during the three month consultation period that ran from July 2015 to October 2015. All Welsh stakeholders were targeted including civil society, advisory groups, a mix of local government, legal practitioners and legal publishers and the Welsh government. 
A total of 27 completed questionnaires
 were received from a diverse group (including legal and non-legal practitioners, local government representatives and policy staff all operating at various levels of seniority) and all provided comprehensive responses. Most importantly, the responses were consistent with the anecdotal evidence we had received from our many meetings with a diversity of stakeholders throughout the project’s life. Moreover, responses requiring quantification, for example of time spent on research activities, tended to converge around a very narrow range. The low response rate inevitably means the information contained will be significantly incomplete but we believe that that we have a reasonable basis for estimating the cost implications of inaccessible Welsh law and we are confident that what it provides is not an overestimate of the position.
(2) Key stakeholders’ experience with Welsh law
Accessibility of the law has a significant impact on all citizens. The law provides us with rights and obligations, which we need to be able to find and understand. The law also provides us with methods by which we can hold our government and public bodies to account. It is therefore crucial that as citizens we are provided with an adequate opportunity to access the law. We are subject to the law, regardless of our knowledge and understanding of it. 
The population of Wales currently stands at just under 3.1 million.
 The geography of Wales is also relevant to how people access the law. Wales has 6 cities, one of which was only given city status in 2012 and another which is the smallest city in the UK with a population of under 2000 people. Many parts of Wales are rural and therefore citizens do not necessarily have easy access to local lawyers, advice centres. Some citizens do not have internet access. The importance of access to Welsh law was acknowledged by all questionnaire respondents. Respondents were asked to rank the importance on a scale of 0 (being not important at all) to 10 (being extremely important). Many respondents flagged access to Welsh law as either ‘essential’ or ‘very important’ and the range of responses converged around 7-10.
The following data from the Annual Population Survey provides an estimate of legal practitioners in Wales.
  However, it is vital to remember that there is a large pool of people beyond legal practitioners that deal with Welsh law. This pool includes policy officials, social workers, head teachers, planning officers and farmers, for example. It is important to emphasise the extent to which we cannot assess how many people need to access the law in Wales. We are, however, aware from our extensive consultation that many categories of people in Wales, beyond legal practitioners, are forced to grapple with the law and its inaccessibility. 
Table 1: Number of legal practitioners in Wales as at year ending September 2015

	SOC Code
	Category description
	Number in Wales

	241
	Barristers & judges; solicitors; legal professionals (not elsewhere covered)
	7,200

	352
	Legal Associate Professionals
	3,700

	Total
	 
	10,900


 
Many lawyers work in local government with an estimated 120 lawyers working in the Welsh government. The number of officials who work alongside those lawyers, and who must also be able to access the law, extend far beyond the number of lawyers. From our questionnaire the mode
 for the frequency of looking up law applicable to Wales was more than once a week [but not every day]. Respondents were asked to estimate their hourly charging rates and responses ranged from £25 to £100 with a mode value of £50. Most respondents acknowledged the difficulty in estimating the time saved by having accessible Welsh law, with a minimum time saving of 1 hour a week and a range extending to as much as 20 percent to 50 percent of additional time required to research Welsh law.
During consultation we heard that the third sector in Wales is particularly important because of the small, unicameral composition of the Assembly. Further, during consultation we heard first-hand from representatives of the third sector that many of the Wales branches of third sector organisations are under-staffed and on average, operate with only a couple of legal or policy staff at most. 
The commercial landscape of Wales is also different to that of England. One of the issues identified with the accessibility of law in Wales was that there are no textbooks or rich body of academic literature explaining the law available to citizens. During pre-consultation and consultation we heard that commercial publishers had made clear that it would not be financially viable to publish text books or sections in textbooks on Wales. In terms of the academic community in Wales, there are 10 universities, 5 of which have law schools.
 During consultation we engaged with the academic community in Wales, who reported that there were inadequate incentives to carry out research on divergent Welsh law. 
(3) Illustrative sector experience – Case studies 
Our views on the inaccessibility of law applicable in Wales have been informed by pre-consultation and our consultation period. Pre-consultation helped us build case studies on the condition of legislation applicable in Wales to form part of the consultation paper. We took a ‘snap shot’ of five areas of devolved law; education law; town and country planning law; waste and environmental law; social care law; and local government law. Below is a summary of some of our ‘snap shots’ on areas of devolved law. 
Education 

In terms of education law in Wales, we observed that the National Assembly for Wales has enacted 13 pieces of primary legislation in the field of education since receiving primary law making powers under Parts 3 and 4 of the Government of Wales Act 2006.
 In addition, the UK Parliament continued to pass legislation relating to education which occasionally applied to Wales on the basis of a legislative consent motion. We summarised that depending on how widely ‘education law’ is defined, education law in Wales may be contained in anything from 17 to as many as 40 Acts of the UK Parliament, 7 Measures, 6 Acts of the National Assembly, and hundreds of statutory instruments. An example of the complexity in practice is the law relating to the inspection of education and training in Wales. An individual trying to understand how school inspections are carried out in Wales would need to look at least 8 different pieces of primary legislation and numerous pieces of secondary legislation. 

Town and country planning

In the Consultation Paper we emphasised that the Planning Directorate in the Welsh Government has promoted a specific planning system for Wales, evidenced by a recent significant piece of legislation, the Planning (Wales) Act 2015. We found two sources of confusion about planning law in Wales: first, confusion as to whether the law is the same in Wales as in England and, secondly, difficulties of accessibility arising from the fact that a fresh consolidation of the law of town and country planning is overdue both in England and in Wales. The law of town and country planning in Wales is inaccessible to the extent that the Law Commission is currently undertaking a law reform project on it. The First Minister has made a statement of intention to bring forward a planning consolidation Bill that would bring together all the existing legislation and further streamline the planning process. The Law Commission has been asked to conduct a project modernising, streamlining and codifying Welsh planning law. We published a scoping paper on Planning Law in Wales in June 2016 seeking stakeholders’ views on the content of a new Planning Code. 
Local government

We looked at the condition of the law governing local government. We described the Welsh Government’s commitment to changing the structure of local government in Wales to reduce the number of local authorities so as to avoid duplication of services and create economies of scale. We explained that the most significant piece of legislation in this field, the Local Government Act 1972, has been heavily amended and that as a result, it is difficult to understand the intention of some of its provisions. Further, the language of the 1972 Act is archaic. In 2015 the Local Government (Wales) Act 2015 has received Royal Assent. The Act makes provision for “the merger of 2 or more existing principal areas into a single new principal area, with a new principal local authority”.
 The fragmented nature of local government law makes it difficult to understand the legal position; consultees emphasised difficulties of interpreting the law both because legislation has been heavily amended and because it is not clear what law applies in Wales and what law applies in England. 
Part two: Resources required to facilitate accessible law  
(4) Statistical data and costing information for consolidation and codification. 

There has been very little consolidation of law applicable in Wales. This is demonstrated in the case studies above. The process of consolidation would replace existing statutory provisions, which are to be found in a number of different statutes, with a single Act or a series of related Acts. An example of consolidation is the 2006 National Health Service legislation consolidation, resulting in the National Health Service Act 2006 and the National Health Service (Wales) Act 2006. 
The National Health Service Act 2006 and National Health Service (Wales) Act 2006 consolidated an estimated 257 pages of legislation that concerned the National Health Service that otherwise would have been found in a myriad of legislation. This consolidation exercise took one legislative drafter two years working full time. The estimated average daily rate for a legislative drafter is just under £450. This consolidation required minimal input from departmental lawyers or policy bodies as it did not contain reform. 
There are no statistical data and costing information available on codification. Codification of the law in Wales would be a novel process. Similar to consolidation, its cost depends on the size and length of the project. By way of comparison, Law Commission projects cost £150,000 per annum. This reflects the marginal costs to the Commission of conducting a project, i.e. it reflects a portion of the costs that we have to bear, but not the whole. It covers the cost of a dedicated lawyer and research assistant, together with other overheads, such as T&S and print costs. The true cost of a project runs significantly higher than £150k. That is because there are other costs associated with a project – for example, the time of the Law Commissioners and our in-house economics expertise - that we are able to bear ourselves as they are provided for from Government’s core funding for the organisation. We are confident that the financial contributions that departments make to a project are significantly lower than that which departments would face were they to undertake law reform work themselves; for example, unlike government departments, we have access to highly trained staff able to undertake both legal and policy work, rather than employing entirely separate policy and legal teams. This cost excludes drafting. Codification projects may be undertaken by the Law Commission under the model recommended in our report. 
(5) Costing information on improving legislative standards
Currently, there is no-one in Welsh Government expressly concerned with the quality of legislation, the quality of scrutiny, the sheer volume of legislation going through the Assembly and oversight of the development of the statute book as a whole. This is particularly important with reference to the legislature in Wales as it is unicameral and therefore does not benefit from the time and maturity dedicated by a second house. 
Our recommendations seek to address this in three principal ways. 
First, the Counsel General would be responsible for publishing standards which would be subject to review by the Assembly. This would largely require adding responsibilities to roles of people who are already in office, the Counsel General and Assembly Members. Adding to these roles may require more support staff in the Welsh Government and the Assembly Commission. 
These legislative standards would also include rules about when schedules of amendments should accompany explanatory memoranda. The effect of this is that, if a schedule of amendments is considered appropriate, this will require greater input by legislative counsel. This should be a consideration when costing the Code Office. 

Legislative standards would also include standards on the content of explanatory notes. Explanatory notes are already prepared for all pieces of legislation. 
Secondly, structures would be established in the Assembly for pre-legislative and post-legislative scrutiny of Bills, including their impact on the accessibility of the statute book. This would largely require adding responsibilities to roles of people who are already in office – Assembly Members. Adding to the roles of Assembly Members may require extra support staff in the Assembly Commission. 
Finally, an independent multidisciplinary panel would be set up to advise the Welsh Government on Welsh language terminology. The exact membership of this multidisciplinary panel has not been decided. Further, it is not clear how often this multidisciplinary panel would be required to meet. There would be an on-going cost to the panel. The multidisciplinary panel will be likely to include members that would acquire travel and subsistence costs that would need to be met by the Welsh Government. The organisation of this panel will require adding new responsibilities to the role of a Welsh Government employee. 
(6) Costing information on making the law available
We recommend that the law is made available in the following ways:
First, Welsh and English language versions of legislation should be capable of being viewed side by side online. To do this a platform would need to be developed on the legislation.gov.uk website. The National Archives informed us that it is likely that this platform will be developed regardless of whether the Welsh Government pursue it. Secondly, explanatory notes should be linked on legislation.gov.uk to the section which they relate.  

Thirdly, the Welsh Government should work with the National Archives to continue to develop Cyfraith Cymru/Law Wales into a portal with access to legislation applying in Wales. The website has already been established and is being developed on an on-going basis. Currently, the website is being driven by the Office of the Legislative Counsel on behalf of the Counsel General. To develop the potential of the website it needs a dedicated project team. This project team would be responsible for developing the website into a portal that includes legislation, official guidance including non-statutory guidance and commentary, for example. There would be a cost to setting up a project team to be responsible for the Law Wales website. We also recommend that the Welsh Government and the National Archives develop the Cyfraith Cymru/Law Wales website so that all of the law relating to a particular code is available in one place. This would include primary and secondary legislation, statutory and non-statutory guidance. This could be a part of the duties of the project team for the website. 
Fourthly, the Welsh Government should work with the National Archives to ensure legislation is available online by subject matter. Arranging legislation by subject matter will require user-testing to help devise appropriate taxonomy. There may be a cost to user-testing. However, user-testing is something commercial publishers have explored at length, and perhaps Welsh Government could seek to capitalise on this research, particularly considering Cyfraith Cymru/Law Wales is a website being run in partnership with Westlaw UK. Beyond user-testing, making legislation available by subject matter will require editorial input. This could be a part of the duties of the project team for the website. 
Finally, the territorial application of legislation should be clear online. The National Archives has explained that the cost of achieving this for all legislation is substantial and unquantifiable. 
5. Options considered 

We have considered the following options: 

· Option 0 – Do nothing;

· Option 1 – A package of reforms to improve the form and accessibility of law applicable in Wales to include consolidation and codification of legislation, improved legislative standards, and making the law more easily available. 
We do not recommend an alternative option, although we recognise that the Welsh Government may wish to implement parts of our recommendations, or to stagger implementation.   

Option 0: Do nothing

Table 2 below provides a summary of the key features and the identified problems with option 0. 


Table 2: Option 0 – Key features and associated problems

	Key features
	Associated problems

	No free, up to date database of legislation
	It makes it incredibly difficult for anyone without access to the legislation databases of commercial publishers to know what the law is. Legislation has been subjected to a succession of amendments with no or very little consolidation. This means that legislation available on legislation.gov.uk is often not up to date and therefore it does not state the incorrect position. 

	Difficulty in knowing the territorial application and extent of legislation
	Those accessing the legislation are not clear on whether the legislation applies in Wales. This lack of clarity means that working out the law as it applies in Wales is time-consuming, people are less confident in their conclusions and errors can be made. 

	Changes made by the evolving devolution settlement are not always evident on the face of legislation 
	Often, knowing with whom the secondary legislation-making powers reside requires people to work through the different stages of devolution and trace the power. To successfully do this the individual accessing the legislation would need an adequate understanding of the development of the devolution settlement and be able to identify and apply the amendments. This process is time-consuming and complex. 

	Two legislatures legislating for Wales 
	For an individual in Wales to understand what the law is in a devolved area it is often necessary to read devolved Welsh legislation and legislation that is not devolved. Moreover, the legislation governing a devolved area may be a mixture of National Assembly for Wales and Westminster legislation. A further consequence of this is that the United Kingdom Parliament and the National Assembly may be simultaneously amending the same provisions of an Act of Parliament. Finally there is the issue of the Westminster and Cardiff legislatures taking distinctly different approaches in some areas of law, such as social care, which means that the law applicable in England and in Wales is diverging at pace. This makes comprehending what the law is in Wales particularly difficult because of the divergent sources of legislation and lack of free, up-to-date database of online consolidated legislation. 

	Lack of textbook coverage and legal education 
	There is currently a lack of textbooks that consider the law as it applies to Wales only, although some do exist. The lack of availability of textbooks that address the law in Wales is a significant problem. For example, regulations applying to England only have been wrongly cited in Welsh litigation where regulations applying to Wales should have been cited instead. There is a lack of textbooks that cover the law as it applies in Wales and a lack of textbooks that explain the devolution settlement. Lack of comprehensive explanations of how the devolution settlement developed in Wales makes it difficult for citizens to understand the context of the law and trace the transfer of secondary legislation-making powers to Wales.  


Option 1: A package of reforms to improve the form and accessibility of law applicable in Wales to include consolidation and codification of legislation, improved legislative standards, and making the law more easily available. 
The key features of Option 1 are the following:

Consolidation and codification

1. Set up a flexible streamlined legislative procedure in the National Assembly. It should facilitate:
a. Codification or consolidation Bills that include alteration or reform of the law, and, 

b. Other law reform Bills prepared by the Law Commission. 

when alterations or reforms are judged by the Assembly not to be controversial. 

2. Amend standing orders so that a procedure can be set up whereby a committee of the Assembly can consider the appropriate procedure through which a consolidation or codification Bill should go. The committee would consider recommendations made by the Counsel General.

3. Codification or consolidation Bills should be accompanied by an explanatory memorandum endorsed by the Counsel General which should explain the effect of each of the Bill’s clauses and include or be accompanied by recommendation as to the suitability of clauses for committee or Assembly scrutiny. 

4. Amend standing orders so that a rule exists to ensure that codes are preserved once a code on a subject area has been passed. 

5. Amend standing orders to enable the Presiding Officer to put forward a motion that a Bill (in whole or in part) falls within the subject area of a code and should be treated as such. 

6. Amend standing orders to limit the affirmative or negative resolution of the National Assembly to the changed text only in consolidated statutory instruments. 

7. Oblige the Counsel General under an Act of the Assembly to deliver the codification programme, and report to the National Assembly on the progress of the programme at regular intervals. 

8. Set up a Code Office to manage the process of codification and consolidation and maintain codes. The Code Office should be accountable to the Counsel General and led by First Legislative Counsel, but distinct from the Office of the Legislative Counsel. 

Improving legislative standards 
1. Placing a responsibility on the Counsel General to publish a set of legislative standards, which are reviewed by the National Assembly. 

a. Legislative standards should also include rules about when a schedule showing the substantive amendments to be made to legislation should accompany the explanatory memoranda. This should be provided for in standing orders. 

b. Legislative standards should also include standards for the content of explanatory notes. 
2. Establishing a regular structure in the National Assembly for pre-legislative and post-legislative scrutiny of Bills, including their impact on the accessibility of the statute book. 

3. The Welsh Government being formally recognised as responsible for standardisation of Welsh language legal terminology. An independent multidisciplinary panel should advise the Welsh Government on Welsh language legal terminology. 
Making the law available 
1. Welsh and English language versions of legislation should be capable of being viewed side by side on legislation.gov.uk. 

2. Online versions of legislation should identify the territorial applicability of the legislation. 

3. Explanatory notes should be linked on legislation.gov.uk to the sections to which they relate. 

4. The Welsh Government should work with the National Archives to continue to develop Cyfraith Cymru/Law Wales into a portal through which citizens can access legislation applying in Wales. 

5. The Welsh Government should work with the National Archives to make legislation available online by subject matter using user-tested subject matter criteria. 

6. The Welsh Government and the National Assembly should develop access through Cyfraith Cymru/Law Wales so that citizens can find all of the law relating to a particular code in one place, including primary and secondary legislation, statutory and non-statutory guidance and other sources as appropriate. 

7. Official guidance, including statutory guidance, should be available from the Cyfraith Cymru/Law Wales website. 

Costs and benefits analysis

This Impact Assessment identifies both monetised and non-monetised impacts on individuals, groups and businesses in the UK, with the aim of understanding what the overall impact to society might be from implementing these options. The costs and benefits of each option are compared to the do nothing option. Impact Assessments place a strong emphasis on valuing the costs and benefits in monetary terms (including estimating the value of goods and services that are not traded). However, there are also important aspects that cannot sensibly be monetised. These might include how the proposal impacts differently on particular groups of society or changes in equity and fairness, either positive or negative.

When calculating the net present value (“NPV”) for the impact assessment we have used a time frame of ten years, with the present year, 2016, being year 0. We have assumed that the transitional costs and benefits occur in years 0, 1 and 2, and ongoing costs and benefits accrue in year 1 to 10. We have used a discount rate of 3.5%, in accordance with HM Treasury guidance. Unless stated all figures are in 2015/16 prices, and have been uprated using the GDP deflator.

Option 0: Do nothing [base case]

Because the “do-nothing” option is compared against itself its costs and benefits are necessarily zero, as is its NPV.
 However the problems identified above will continue.

Option 1: A package of reforms to improve the form and accessibility of law applicable in Wales to include consolidation and codification of legislation, improved legislative standards, and making the law more easily available.
Costs

Transitional costs

A. Codification
1. New procedures and new standing orders
The process of making changes to standing orders, including drafting standing orders, preparing advice for the Business Committee and laying the standing orders is already accounted for in the Assembly’s current budget. It is a matter for Assembly Members what work is undertaken by the Assembly Commission. However, there is an opportunity cost
 of setting up new procedures and standing orders with costs attached all of which requires Assembly time.
 

Additional costs for training the Assembly Members on new consolidation and codification procedures is not anticipated. Training would be absorbed into current budgets.
 
2. Establishing a Code Office
The management of consolidation, codification and maintaining the codes requires establishing a Code Office. This Office will be made up of existing staff from the Office of the Legislative Counsel together with such additional officials as will be needed to carry out the following functions:

· Delivery of the codification programme;

· Approval or oversight of the exercise of technical maintenance of the codes;

· Managing the technicalities of incorporating amending text into a code; 

· Periodic technical reviews; 
· Managing the process of identifying more substantive defects in codes and promoting amendments to correct them. 

This Office would be headed by First Legislative Counsel who is responsible to the Counsel General. These are roles that already exist. Further, policy officials or lawyers from government directorates may be seconded to the Code Office if a code particular to that directorate is being drafted.  

3. Placing obligations on the Counsel General 
Placing obligations on the Counsel General is not expected to have an additional financial cost.  The Counsel General is already in Office and these obligations would be adding to his role. Placing obligations on the Counsel General would require legislation. The cost of creating new legislation does not need to be considered.
B. Improving legislative standards
4. Creating legislative standards
Creating legislative standards will require adding to the responsibilities of legislative drafters as well as the Counsel General. There would be an opportunity cost. 

5. Amending standing orders
Standing orders would need to be amended to require that the explanatory memorandum to a Bill disclose and justify any departure from legislative standards. The cost of amending standing orders is already accounted for in the current Assembly budget.
6. Standardisation of legal Welsh terminology

Making the Welsh Government responsible for standardisation of legal Welsh terminology will require adding to the role of a member of Welsh Government staff. They would be responsible for co-ordinating the advisory panel process. This would not be at a cost as it would require extending the remit of a role that already exists. 
C. Making the law available 
7. Making Welsh and English versions of legislation capable of being viewed side by side
There will be a cost to making Welsh and English language legislation capable of being viewed side by side. The National Archives reported that this would be a one-off cost of £50,000 - £100,000 to develop the platform to display the different language versions side by side. 
8. Developing Cyfraith Cymru/Law Wales website into a portal
Developing the Cyfraith Cymru/Law Wales website into a portal through which citizens can access legislation applying in Wales would require setting up a project team. 

As with codification, it is a matter for Welsh Government how much resources it would like to dedicate to this project. We set out some figures below, which might be helpful in assessing the costs of different sorts of websites and models of funding. 

The Police National Legal Database was started by staff at West Yorkshire Police Force and it has become the main police database for legal information. The database is funded by subscriptions. Its turnover is £1,000,000 per annum. This project involves employing 14.5 full time members of staff and 2.5 part time members of staff. This includes 9 employees who have law degrees, including 3 qualified solicitors who have practised and 2 qualified solicitors who have not practised. Clearly, the Police National Legal Database is a significant project that from its outset aimed to establish an independent database for the Police.  We are not proposing a project of this scale. 
Further evidence is likely to be available in the future from Defra’s Defralex project, once they have completed an impact assessment. 

A reasonable assumption as to the sort of model Welsh Government may decide to employ would be: 

· 1 x lawyer equivalent to a SEO (less than 3 years post-qualification)

· 1 x editor at grade TS

· 1 x web design professional
 
for a period of 1 year.
The total cost for this for 1 year would be £115,430. 
On-going costs
A. Codification/ consolidation 
9. Maintenance of a Code Office
The Code Office would require more legislative drafters to enable the programme of consolidation and/or codification to be undertaken. There are different approaches that could be taken in terms of undertaking a codification programme. For example, the Welsh Government may want to achieve codification of the law applicable in Wales as soon as possible, and therefore the costs for codification would be front loaded. Alternatively, the Welsh Government may want to take a more gradual approach. The resources to be dedicated to codification is a matter for Welsh Government. Below, we set out the costs for between two and six extra legislative drafters. 

If only two additional legislative drafters were to join the Office it would be necessary for the drafters to be senior and well-experienced in order to properly assist with the programme of codification. The process of consolidating law is a distinct form of drafting that is complex and requires expertise. In Westminster, any consolidation undertaken, such as the National Health Service legislation consolidation, has been completed by a relatively senior member of parliamentary counsel. With only two members of legislative counsel joining the Office, it would not be feasible for these to be less senior members of legislative counsel. It would be difficult to qualify the measurable benefit considering the particular style of drafting required of these two drafters. If four legislative drafters were to join the Office there is an opportunity to have less senior drafters that are on a lower pay band. These less experienced drafters could work alongside senior members, receiving training and undertaking less complex consolidation tasks. Similar reasoning to having four legislative drafters applies to having six legislative drafters. 
The new office is likely to require a secretariat. Some support staff will already be employed and it would be a matter of reshuffling. Depending on the number of additional legislative drafters, there may be a need for additional support staff. Ultimately, the number of additional support staff required depends on the amount of additional legislative drafters the Welsh Government decide upon. We can assume that the bigger the Code Office is, the more likely it is to require additional support staff.
Between one and two additional support staff members are required. 

•
1 x support staff = £34,000

•
2 x support staff = £68,000

The Code Office will be headed by First Legislative Counsel and accountable to the Counsel General. Our recommendations add various responsibilities to these existing roles, giving rise to an opportunity cost. 
Table 3: Annual additional staffing cost estimate for legislation Office

	
	Low estimate
	Best estimate
	High estimate

	Senior legislative counsel
	£129,600
	£129,600
	 £129,600

	Legislative counsel
	£103,950
	£103,950
	£207,900

	Assistant legislative counsel
	
	£138,600
	£207,900

	Support staff
	£34,000
	£68,000
	£68,000

	Total Cost

	£268,000
	£440,000
	£613,000


Assumptions:
· Low estimate based on salaries of two additional legislative drafters

· 1 x senior legislative counsel and 1 x legislative counsel

· Best estimate based on salaries of four additional legislative drafters

· 1 x senior legislative counsel, 1 x legislative counsel and 2 x assistant legislative counsel
· High estimate based on salaries of six additional legislative drafters

· 1 x senior legislative counsel, 2 x legislative counsel and 3 x assistant legislative counsel
10. Additional work in the Assembly

The introduction of a new flexible streamlined legislative procedure would create work for an Assembly committee. All consolidation/codification Bills would first be considered by a committee of the Assembly. Committee members are already in post as elected Assembly Members, but there would be an opportunity cost. Additional committee work would require additional work from the Assembly Commission. The level of additional work required by the Assembly Commission is dependent on the level of legislative activity in terms of consolidation/codification Bills. 
B. Improving legislative standards
11.  Multidisciplinary panel advising Welsh Government on standardisation of legal Welsh terminology 
In undertaking its responsibility of standardising legal Welsh terminology, the Welsh Government would take advice from an independent multidisciplinary panel. There would be costs to staffing this panel, for example, travel costs and administrative costs such as preparing materials for panel members. It is difficult to quantify these costs for the following reasons:

a. The size of the panel is uncertain;

b. It is uncertain how often this panel will meet, and;

c. Travel and subsistence costs will depend on distance travelled, means of travel (public or not) and accommodation (if and when required). 

Currently, Welsh Ministers are required to establish a similar advisory panel for agricultural wages under the Agricultural Sector (Wales) Act 2014. In the explanatory memorandum to that Act the Regulatory Impact Assessment states:

“Therefore, for the purposes of the RIA we have assumed that a Panel of 9 members would incur travel and subsistence costs of approximately £800 per meeting, a Panel of 7 members would incur costs of approximately £650 per meeting, a Panel of 5 members could incur costs of approximately £450 per meeting and a Panel of 3 members would incur costs of approximately £300 per meeting.”

It can be assumed that each meeting cost would be less if meetings were to take place over consecutive days as each day would not require travel costs. 
12. Schedule of amendments 

Requiring legislative drafters to produce a schedule of amendments when the legislative standards dictate would create additional work for the drafters. This new requirement is not envisaged to be so strenuous as to require additional legislative drafters. This new requirement would be part of the role of legislative drafters already employed, including additional legislative drafters employed as part of the Code Office. Producing a schedule of amendments is assumed to fall within the tried and tested procedure of dealing with work pressures. There would be an opportunity cost. 

13. A regular structure for pre-legislative and post-legislative scrutiny 

Pre-legislative scrutiny and post-legislative scrutiny will take up time in the Assembly, requiring the time of elected Assembly Members. There would be an opportunity cost. Regular pre-legislative and post-legislative scrutiny will require input from the Assembly Commission. Again, there would be an opportunity cost here. 
C. Making the law available 

14. Displaying the territorial application of legislation 
There would be a cost to displaying the territorial application of legislation applicable in Wales. Discussions with the National Archives revealed that the cost of achieving this would be unquantifiable. Two alternative low cost approaches have been suggested as:
a. Legislative drafters identify the territorial application of legislation where possible and that this duty is absorbed into current drafting costs; or

b. The Welsh Government work with the National Archives, as part of its work in developing the Cyfraith Cymru/Law Wales website to also identify the territorial application of legislation. 
15. Explanatory notes linked on legislation.gov.uk to the sections which they relate 
We think this cost will not be significant and can be carried out as part of the regular updating process. 
16. Cyfraith Cymru/Law Wales website portal

There would be a cost associated with maintaining the Law Wales portal. It can be reasonably be assumed that a smaller project team would be required to maintain the Law Wales portal. Someone within Welsh Government would always be required to be responsible for the website, or otherwise it would risk becoming out of date and losing its value.  It would be possible for the project team to work on an ad hoc basis with one person co-ordinating the process. In terms of costs, if the project team worked on an ad hoc basis, maintaining the Law Wales portal would not bear a cost as it would require adding duties to role’s that already exist. There would be an opportunity cost. 
Table 4: Summary of costs

	
	Low estimate
	Best estimate
	High estimate

	Transitional
	
	
	

	IT platform set-up
	£50k
	£100k
	£100k

	Project team – portal development
	£115k
	£115k
	£115k

	On-going
	
	
	

	Additional Staffing of Code Office
[Legal + Support]
	£234k+£34k
	£373k+£68k
	£545k+£68k


Benefits
Transitional benefits
None identified
On-going benefits

1. Time saving from reduced research

Clearer, more accessible law requires less research. This includes research time for lawyers, non-legal professionals and citizens. Less research time for those who are required to engage with law as part of their profession, regardless of the extent, means efficiency. More time will be available to undertake other tasks. This is important in a climate where the public sector, private sector and third sector are operating on smaller budgets. Further, for those seeking legal advice from lawyers paid based on time, money will be saved because the law will take less time to research. 
The table below provides an estimate of savings made by legal professionals only and therefore under-estimates the potential for savings at a number of levels. It excludes policy and other groups that might regularly research the law. It also targets just Welsh legal practitioners to the exclusion of English legal practitioners that engage with Welsh law.

Table 5: Annual savings from reduced research required by Welsh legal practitioners

	
	Low estimate
	Best estimate
	High estimate

	A. Number of legal practitioners
	10,900
	10,900
	10,900

	B. Average hourly legal practitioner salary
	£24.56
	£24.56
	£24.56

	C. @ 44 weeks
	1 hour per week
	2 hours per week
	3 hours per week

	D. Total savings
[A x B x C]
	£11.78m
	£23.56m
	£35.34m


Assumptions

· Maximum of 8 weeks leave for any one year [annual leave + public holidays] = 52 – 8 = 44 weeks of work

· Of the 12,700 legal practitioners in Wales the 1,800 legal secretaries are excluded because they do not generally research the law

· Additional required research [from questionnaire responses]:

· Legal practitioners: Low to high estimate - 1 hour per week to 3 hours per week [2 – best estimate]

· Legal practitioners are highly likely to have access to some online source courtesy of work/professional arrangements. The savings here are almost entirely due to consolidation and codification.

2. Increased confidence in advice and decisions
Lawyers will be able to find out more easily and come to confident conclusions on what the law is. This will enable lawyers to confidently advise clients and assist the courts. During consultation we heard evidence from a solicitor who reported that he had been unable to advise on a matter because the law was not clear enough.  For this solicitor, there was a live risk of being liable for negligent advice. What this piece of anecdotal evidence shows is that there are opportunities being missed in Wales; people are refraining from making decisions after seeking legal advice because the law simply is not clear enough. The potential for mistake and the cost of that mistake is too great. 
Government officials, including lawyers and policy officials will be able to find out more easily and come to confident conclusions on what the law is. This will enable them to make better decisions about any future reforms needed. 

Businesses will find it easier to know what the law is, increasing their confidence in making business decision about their economic activities in Wales. This has a direct effect on the Welsh economy. 

Non-legal professionals, such as social workers, teachers, health workers and other will be able to find out more quickly and be more confident in their findings of what the law is that applies to their work in Wales. Non-legal professionals would be less likely to consult legal departments on what the law is, and this would therefore save time and resources for legal departments in local governments. 

Mistakes are costly, in financial terms as well as time and reputation. 
3. Improved capacity for engagement by citizenry – fairness

Citizens will find it easier to find the correct law and procedure applicable to their circumstances, whether it be housing, social services, education, waste, local government or any other devolved area. If the law is accessible, it will be easier to provide simple guidance leaflets and other advice to citizens and assistance for those representing themselves in court. 
For illustrative purposes the table below sets out the potential for savings assuming at most 1 percent of the population engages with legal issues. We think it is highly probable that online and free of charge access will be particularly valued by the non-legal civil society providing ease of access. The table below models time invested in the initial legal search. The extent to which an initial interest is pursued will be dependent on the personality type. 


Table 6: Annual estimate of savings to Welsh civil society

	
	Low estimate
	Best estimate
	High estimate

	A. Welsh population aged
16-64 
	1.9m
	1.9m
	1.9m

	B. Percentage likely to engage with an issue
	0.5 percent
	0.75 percent


	1 percent

	C. Number

[A x B]
	
	
	

	D. Hours of research
	1 hour
	2 hours
	3 hours

	Minimum wage

	£6.70
	£6.70
	£6.70

	Total savings
	£0.06m
	£0.19m
	£0.38m


4. Court savings through more efficient legal process

Problems with the accessibility of the law applicable in Wales have a direct effect on the courts. 

During consultation we heard anecdotal evidence from members of the judiciary and barristers of regulations that apply only in England being cited in cases which concern the law as it applies in Wales. This sort of error wastes court time. 
5. Equality of the Welsh language will be promoted 

This will be addressed in the section below. 
Table 7: Option 1 - Summary of Annual Benefits

	
	Low estimate
	Best estimate
	High estimate

	Transitional
	
	
	

	None identified
	0
	0
	0

	On-going
	
	
	

	Savings from reduced research – legal practitioners
	£11.78m
	£23.56m
	£35.34m

	Savings from improved access-civil society
	£0.06m
	£0.19m
	£0.38m

	Total Savings
	£11.84m
	£23.75m
	£35.72m


Impact on the Welsh language

What are the aims and objectives of the policy? 
1. The Welsh Government would be responsible for the standardisation of Welsh language terminology. An independent multidisciplinary panel would be established and advise the Welsh Government on Welsh language legal terminology. The independent multidisciplinary panel would have the necessary expertise, including representatives from the judiciary, practitioners, jurilinguists and terminologists. The Office of the Legislative Counsel are those who most frequently need to address terminology issues in the process of drafting, and therefore the panel could be chaired by First Legislative Counsel. This would ensure that the centralised terminology process has sufficient authority, and that the Welsh Government is able to retain control in determining terms for legislation. This process of standardisation would be an effective aid to interpretation and in the development of Welsh as a legal language. 

2. The Welsh and English language versions of legislation should be capable of being viewed side by side online. Currently, users are able to view three pdf versions of Welsh legislation: the Welsh language version, the English version and the English and Welsh language of the legislation. Whilst the bilingual version of the legislation does present both texts side by side, it does not enable users to switch easily between the two different language versions. Moreover, users are not able to view the two texts of legislation side by side on the html website version of the legislation. This is problematic because the pdf file is not as navigable as the html version. For example, the latter enables users to move easily between the different sections. If a dual column view was implemented it would more easily facilitate a bilingual interpretation of legislation for Welsh language users. Presenting legislation in a dual column view would also more clearly reflect the parity of both languages.

What policy options have been considered and what impacts will there be if the policy is not implemented? 

1. We have consulted on whether legal Welsh terminology should be standardised. In July 2015 we published our consultation paper which asked consultees how the process of standardising and keeping up to date Welsh legal terminology should be continued and funded. Consultees responded with a range a views which have formed the basis of many policy discussions. Various policy options have been considered.  

If this policy is not implemented Welsh legal terminology will continue to develop organically and there will be no central authoritative source for determining it. 

2. We have consulted on whether Welsh and English versions of legislation should be capable of being viewed side by side. The alternative policy option is to continue to display Welsh and English versions of legislation as they are currently. 

If this policy is not implemented it will continue to be more difficult for those accessing Welsh legislation to move between Welsh and English language versions.

Conclusion

The aims of the policy relate directly to the Welsh language, specifically the development of legal Welsh terminology and parity of the two languages. The policy better promotes the use of the Welsh language as legal Welsh terminology and Welsh language legislation will be more accessible. The policy will have an effect of Welsh language speakers who are accessing the legislation as well as Welsh learners who will be more likely to refer to the Welsh language version. 

The policy will affect the use of the Welsh language, the fluency and confidence of Welsh speakers and learners to use Welsh, use of Welsh in workplace settings and the promotion, standing and status of the Welsh language in everyday life. In terms of standardising legal Welsh terminology, it will allow users of legal Welsh terminology to use it more confidently.

The policy will have a positive impact on the Welsh language.

� 	For a more detailed explanation of what “consolidation” means, see: Form and Accessibility of the Law Applicable in Wales (2014) Law Commission Consultation Paper No 223, paras 7.4 to 7.10.


�	Drafting guidelines recommend that amendments are made to the consolidated statute in a way that retains its coherence, but this is not always expedient. The current guidelines are: Office of the Parliamentary Counsel, Drafting Guidance (March 2014) and Office of the Legislative Counsel, Legislative Drafting Guidelines (January 2012). 


�	See, for example, National Assembly for Wales Record of Proceedings, 4 October 2011, Counsel General for Wales’ statement on access to laws and developing a Welsh statute book at pp 37 to 38. 


� The Welsh Advisory Committee was established in 2013 to advise the Law Commission on the exercise of its statutory functions in relation to Wales, to help it identify the law reform needs of Wales within both the devolved and non-devolved areas and to identify and take into account specific Welsh issues in all of its law reform projects.


�	Commission on Devolution in Wales, Empowerment and Responsibility: Legislative Powers to Strengthen Wales (2014) at para 10.3.45. 


� 	Children Act 1989, s 17(1)(a). “Need” is defined in s 17(10).


� 	Example by Professor John Williams.


�	This example was suggested to us by Keith Bush QC. 


�	The notion of a piece of legislation applying “in relation to Wales” is not synonymous with that of the legislation applying “in Wales”. To take a hypothetical example, a statutory scheme of free school transport for pupils living within a given radius of a school in Wales could relate to Wales even where pupils to which the scheme applied live in England. For brevity we sometimes refer to legislation applying “in” or “to” Wales, but this is only shorthand. 


�	Notable examples include L Clements, Community Care and the Law (5th ed 2011), although the comprehensive explanation of the law in Wales will not be revised in the next edition; J Luba QC, L Davies and C Johnston, Housing Allocation and Homelessness (4th ed 2015). 


�	These points were made to us in pre-consultation at the Legal Wales conference in Bangor in October 2014.


�	PowerPoint Presentation provided by Professor T G Watkin on “Accessibility of the law: The Distinct Requirements of Wales”.  


�	T G Watkin, “Legal learning in contemporary Wales: Opportunities and dangers” (The Law Society, National Eisteddfod of Wales, Annual Law Lecture, 2005).


�  All questionnaires completed by individuals and not organisations.


� See StatsWales, 2.5 million of population aged 16 and over [Mid-year 2014 estimate] at https://statswales.wales.gov.uk/Catalogue/Population-and-Migration/Population/Estimates/last accessed 24/03/2016


� The response rate was quite low and so there are quality issues regarding its representativeness.


� Mode refers to the value that appears most often in the data set.


� The universities in Wales are: Aberystwyth University, Bangor University, Cardiff Metropolitan University, Cardiff University, Glyndwr University, The Open University in Wales, Swansea University, University of South Wales, University of Wales and University of Wales Trinity Saint David. 


� Consultation Paper para 5.8. 


� Local Government (Wales) Act 2015. 


� 	The Net Present Value (NPV) shows the total net value of a project over a specific time period. In calculating an NPV, the value of future costs and benefits  are discounted to reflect the social rate of time preference - the fact that society generally value benefits that are provided now more highly than we value the same benefits provided in the future.


� An opportunity cost refers to the cost incurred from taking on additional duties since it means that that time is now unavailable to take on any new activities.


� Information provided by National Assembly for Wales, Assembly Commission. 


� Information provided by National Assembly for Wales, Assembly Commission 


� Annual lawyer salary assumed to be equivalent to a senior executive officer - £52,305 – from Welsh Government payband figures for 2015-2016. Includes 25% uplift to represent cost to employer. 


� Annual editor salary assumed equivalent to a TS in Welsh Government – £26,875 – from Welsh Government payband figures for 2015-2016. 


� Annual median salary of £36,250 from office of National Statistics, Annual Survey of Hours and Earnings, Table 14.7A, UK 2015. Includes 25% uplift to represent cost to employer. 


� Includes 25% uplift rounded to the nearest £1,000. 


� Includes 25% uplift rounded to the nearest £1,000.


� Salary estimates provided by the Office of Legislative Counsel [Wales] – each salary rounded to the nearest £1,000 and includes a 25 per cent uplift for national insurance and pension contributions.


� Total salary rounded to the nearest £1,000. 


� Minimum wage for 21-24 year old. This is likely to be the most frequently observed youngest age group to look up legislation with a view to pursuing further action https://businesswales.gov.wales/govuk/national-minimum-wage-rates
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